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The views expressed in this document are purely those of the writers and may not, in any circumstances, be inter-
preted as stating an official position of the European Commission.
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All care has been taken by the authors to ensure that they have obtained, where necessary, permission to use any
parts of manuscripts including illustrations, maps, and graphs, on which intellectual property rights already exist
from the titular holder(s) of such rights or from his or their legal representative.

This manual has been developed within an Open Method of Coordination (OMC) funded by the European Commis-
sion within the 6th Framework Programme. OMC is a European initiative which enhances the exchange between
Member States by making recommendations, e.g. “soft law” measures that can be implemented at European level in
the context of the Lisbon strategy. The OMC expert group on policy measures considers public procurement as one
of the most powerful instruments to achieve the Lisbon target. Therefore in order to enhance mutual learning, iden-
tify good practice, and start joint policy initiatives, including community initiatives, it is important to have an OMC
for public procurement. The OMC process highlighted the need for the development of practical tools to encourage
the sharing of good practice in public procurement. This can be achieved through mutual learning between Member
States, stakeholders, and procurement officials.

More information is to be found at:
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Executive Summary

During the last years the public sector in Europe

has received much attention as regards to procurement.

Reports have been conducted and recommendations
have been given in order to enhance the purchase

of innovative solutions by public authorities. As a con-
sequence, the Member States are currently discussing
public procurement of innovation as becoming part

of an innovation policy.

Buying innovative solutions at public sector level comes
along with great expectations, such as the creation of
lead markets, boosting industrial innovation, better
performing government, solving societal problems.
However, this can only be achieved under two necessary
conditions: a coherent policy and a professional public

procurement process.

A coherent policy means a procurement policy that
is an integral part of innovation policy and addresses
all relevant (government) stakeholders in order to
incorporate the will to buy new’ throughout all

government decision makers.

A professional public procurement process means
structuring organisation, knowledge, and incentives in

order to make procurement of innovation possible.

Deriving from these issues this document will explore

the following challenges:

We will show that only a balanced interaction between
the policy making world and the operational world can
lead to a public service equipped for procurement of

innovation.

We will give recommendations for turning public
procurement into a policy instrument for innovation
that works at policy and operational level. They are
based on current approaches in public procurement
of innovation in six EU Member States including some

practice examples.
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These recommendations are in summary

At policy level:

> Show high level political commitment: setting long
term priorities and discussing why public procurement is
a good way to address these priorities can turn it into an

accepted policy tool.

> Analyse your actual innovation policy mix and
investigate whether public procurement of innovation
can contribute to your innovation policy goals. To that
end also check the other policies that are related to
innovation: industry policy, specific policy domains like

health, mobility, environment, education etc.

> While incorporating public procurement as a
demand based instrument in the innovation policy mix,
make sure to balance it with the other demand side
based instruments (tax measures, demand subsidies,
clusters) as well as with the supply side instruments
(subsidies, loans). Make provisions to allow the policy
innovation mix to change as an innovation moves

through the innovation cycle.

> Turn the image of public procurement into an
activity where people are allowed to take risks and ask

for new solutions that pull innovations.

At operational level:

> Develop a structure that enables the recognition of
best practice examples in public procurement of
innovation.

> Fully exploit the opportunities through contractual

arrangements.

These recommendations are for innovation policy
makers and contracting authorities and will be further
explored in the following document.

We say that value for money cannot be reinforced by
law. Instead we emphasise the need of soft, non-legal
instruments as well as the development of practical
tools for procurement of innovation, in combination
with other policy instruments, such as a national policy
for public procurement.




1.

Introduction

We define public procurement of innovation as the
purchase of innovative products, services or processes
through public demand with the aim to improve the
performance and functionality of public services or to
solve important socio-economic challenges. The pur-

chase might include research and development.

As regards to innovation itself, we start with a practi-
cal definition: innovation is change for the better. Dany
Jacobs and Hendrik Snijders use the definition: “inno-
vation is the realisation of something new, with (hope-

fully) an added value.”

The degree of innovation can vary from “new to the
world” over “new to a market” to “new to an organisa-
tion”. An innovation can be further characterised as dis-
ruptive or breakthrough, as forming a new (technology)
platform or as gradual or incremental. Other variations

are adaptive or integration types of innovations.

Additionally, an innovation can be positioned on the
innovation cycle: it starts from an idea that is worked
out in a concept and further results in a prototype. It
can finally be validated in a pilot before entering into
the market, where it diffuses. The success of an innova-
tion is defined by its degree of diffusion. Without diffu-

sion an innovation has no economic impact.

Public procurement of innovation can be supported by
innovative procurement processes that stimulate the
supply side to offer innovative solutions. This also ena-
bles sustainable growth and export opportunities for

entrepreneurs.

Sometimes, the general discussion about public pro-
curement of innovation seems to be rather discon-
nected from an understanding of how innovation typ-
ically occurs as defined by innovation theory. Here the
distinction between incremental versus radical innova-
tion is a good starting point. Incremental innovations
can be seen as gradual improvements that take place
through the entire life cycle of a product. Radical inno-
vations, on the other hand, concern something radi-
cally new, i.e. something that creates a completely new
trajectory. Typically incremental innovation takes place
more often and almost continuously, while radical inno-
vation occurs much less often.

Very few of the cases collected in the annex of this docu- Jacobs, D, Snijders, H.: Innovatier-

. . . Vi A .
ment, are really about radical innovation. Most of the outine, Van Goreum, Assen 2008
The second definition expresses

procurement projects reported here concern incremen-

more nuance since not all inno-

tal innovation. Some of these are innovations only in vation leads toa better world

Public procurement of innova-

the sense that they are new to the country or region, i.e. tion at least aims at a change for

that the procurement plays a role for diffusion of inno- the better

vation, rather than innovation in a universal sense. Oth-
ers of the examples reported on here, although they
involve procurement of technology, may even be seen as
procurement of regular goods.

Given the understanding of radical innovation as dis-
cussed above, the result of public procurement pro-
cesses must to some extent be understood as deter-
mined by general technical developments in society. It
can probably not be expected that public procurement
per default should render radically new things in every
procurement project undertaken. A reasonable and also
probably beneficial measure for public agencies would
be to continuously monitor the possibilities for procure-

ment of both incremental innovation as well as radical



innovation, should possibilities for the latter occur.
Many of the examples collected in this report contain
such attempts to procure innovation in the sense that
there was a choice: instead of procuring regular prod-
ucts, search processes for new knowledge were initiated,
i.e. there was an ambition and in many cases clear sup-
port from the political levels for procuring innovation

rather than regular already existing goods.

When discussing public procurement of innovation,

it is important to acknowledge that several different
groups of actors may be involved in different capaci-
ties. A few examples of different roles that actors may
play are: as the origin of demand; as regulators; as pro-
curement procedure experts; and as potential suppliers.
Most public procurement procedures involve only some
of the potential actors. When it comes to procurement
of innovation however, where the risk levels tend to be
elevated and the time horizon longer than for regular
procurements, chances are that most of the actors need

to be considered.

Chapter 2 will approach public procurement by intro-
ducing different actor perspectives and exploring their

motivation for taking part in a procurement process.

In many countries public procurement has primarily
been the domain of procurers and contracting autho-
rities in the public sector. They are responsible for buy-
ing needed goods and services for public use against
the best price. Why then, has this topic recently become
interesting for policy makers? A starting point for
answering this question may lie in the fact that the
EU has passed three relevant regulations, the most
recent ones in 2004, affecting the public and the utili-
ties sectors. These regulations needed to be translated
into national law by procurement policy makers in the
EU Member States. However, this does not explain the

interest from a wider variety of policy makers.

Policy makers from different domains like markets,
innovation, environment, and information and commu-
nication technologies have come to hold an interest in
public procurement. These policy makers have picked
up the idea that public procurement can also be used
for purposes beyond strictly buying goods and services
for public use. Although the main objective of public
procurement will remain buying goods and services for
public use, simultaneously it can be a means to realise
environmental objectives, improve the quality of health
care services, or increase the innovative capacity of an
organisation, a region or a sector. With these additional
features, public procurement obtains a new quality and
becomes a policy instrument that can be interesting for
environmental, industrial, research, and innovation pol-
icy makers and other actors involved in the policy-ma-

king processes.



Chapter 3 will approach public procurement by analy-
sing its possibilities to become part of existing policy

making.

On the strategic side one has to find an adequate bal-
ance between the use of procurement of innovation to
stimulate innovation and the other demand-side and
supply-side measures such as demand subsidies, tax
instruments and R&D subsidies and more in particu-
lar which instrument or policy mix is most appropri-
ate as an innovation moves throughout the innova-
tion cycle. Subsequently there might be a strategic con-
flict between the procurement dimension of procure-
ment of innovation that tries to stimulate competition
cross-border and the economic/industry policy that has
a more national focus trying to build sectors consid-
ered of strategic importance to a country with national
champions that can compete with their innovative

products/services on the international market.

The tactical challenges of procurement of innovation
can have a different nature: they can be practical, have a
legal character or are related to pricing/IPR issues. These
tactical challenges can be listed according to the three
different stages of a procurement process: the prepa-
ration phase, the procurement phase and the contract-
ing/execution phase. Finally the transition between pre-
commercial procurement and subsequent commercial

procurement needs careful attention.

In summary, public procurement of innovation is
characterised by three dimensions: the object of the
procurement, the position of the innovation on the
innovation cycle, the procurement position of the con-

tracting authority.

The procurement directives and their translation in
national legislation form the legal frame for the award
of public works, products and services. R&D services are
a special category of services. The procurement direc-
tives exempt research and development services from
their scope, unless the services procured are fully paid
for by, and the benefits accrue solely to, the contract-
ing authority. The procurement of R&D services exempt
from the procurement directives is called pre-commer-

cial procurement.

Chapter 4 will approach public procurement by exam-
ining challenges and obstacles that might arise during
the procurement process with special focus on pre-com-

mercial procurement.

The public sector, as is the private sector, is characteri-
sed by a strategic dimension and an operational dimen-
sion. The strategic dimension is filled by the policy mak-
ers whereas the operational level is taken care of by

the public servants delivering services to the citizens to
their best efforts. An efficient public service is the result
of a balanced interaction between the policy making

world and the tactical operational world. These two



dimensions are also found in public procurement and
more in particular in public procurement of innovation.
For that reason our document is structured along these
two dimensions: the policy level and the practical pro-
curement level. Based on this we focus with this docu-
ment on policy makers on the one hand and on con-
tracting authorities and their procurers on the other
hand.

Practice cases confirm the findings of other studies that
public procurement of innovation is not very much visi-
ble, not well structured and efficient tools are not in use
to deliver innovative solutions to the challenges we are
facing. At best several countries are making efforts to
develop procurement policies for innovation and to give
a systemic approach to procurement of innovation and

to try out new procurement concepts.

Based on these findings our document focuses on pol-
icies and concepts topped with some own conceptual
thinking. The aim of the document is thus neither to
prescribe how policy makers should handle procure-
ment of innovation nor how to procure innovation but
more to present a dish to the readers from which they
can choose the bits that are applicable in their national/

local context.

In what follows we will explain that all necessary condi-
tions and tools can be put in place to benefit from inno-
vation while at the same time transforming the busi-
ness-to-government (B2G) market into an attractive

market for innovative companies.

The following chapters are constructed after the pat-
tern: each chapter points out problem areas and pro-

poses recommendations for improvement.

R

Icon for recommendations

The annex of the document provides practice examples
(cases) that exemplify how public procurement of inno-

vation is taking place in selected Member States.



Actor Perspectives in Public Procurement

This chapter attempts to present the issue of public
procurement of innovation from the perspective of dif-
ferent groups of actors. These actors all have special
motives for deciding whether to participate or not in
public procurement of innovation, and in which man-
ner to do it. Each group of actors will be discussed one
by one, followed by recommendations or suggestions
directed to that actor.

Much of what is covered here regarding policy actors
and (partly) procurers will be discussed in chapter three,
and partly in chapter four. For those actors, this section

is therefore an introductory summary.

Roles in public procurement of
innovation

The groups of actors that can be involved in the public

procurement of innovation are listed below:

Public sector policy makers exist at many levels: inter-
nationally, nationally, regionally, and locally. Although
in reality, they differ widely in size and other ways, they
are for the purpose of the manual divided into two sub-

groups: national/ EU level and regional/ local level.

Public authorities can be divided into three subsections:
management; internal users (public authority employ-
ees that need the procured products for their work) and
procurers (public authority employees that are respon-

sible for and organise procurement procedures).

End-users are the general public and economic actors

that benefit from public authority operations.

Policy makers are in this context interesting in their role
as promoters of industry renewal with a view of creat-

ing economic growth.

The next group of actors is connected to potential supplier
companies. There are three subsections here: stakeholders
in the company, firm management and the research and
development and sales departments. It is also possible to
discuss intermediaries such as partner companies, con-
sultants, agencies, distributors, representatives etc. They
are, however, too diverse a group to include in a general
description. Notwithstanding that, they do play a role in
public procurement of innovation and are worth consider-

ing when dealing with specific procurement cases.
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Policy makers

Policy makers within parliament,
ministries, country councils,
municipalities etc.

NATIONAL/ EU

-~ REGIONAL/ LOCAL

-~ MANAGEMENT

Public authorities
Non-political management and
employees at public authorities

-~ INTERNAL USER

-~ PROCUREMENT

The public .

Citizens and businesses END-USER

Figure 1
Roles in procurement of innovation — demand side

Policy makers

Policy makers within parliament,
ministries, country councils,
municipalities etc.

NATIONAL/ EU

-~ REGIONAL/ LOCAL

Potential supplier organisations - STAKEHOLDER

Different actors within supplier
companies. Includes stakeholders,
management and employees at
R&D and sales departments

- MANAGEMENT

- R&D AND SALES

Intermediaries
Partners to the suppliers,
""""""""""" consultants etc.

INTERMEDIARY

Figure 2
Roles in procurement of innovation — supply side




2.2

2.21
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Public procurement of innovation at
different levels of the demand side

Policy makers
Policy makers at the different levels aim at integrat-
ing different aspects in public procurement procedures.

This will be discussed in chapter 3.

EU and national policy level

At EU level, the legal framework is provided. The intro-
duction of EU regulations aims at opening national
markets —an aim which is very much in line with the
idea of the common market. At national level, policy
makers are bound by principles of public households:
they have to ascertain value for tax-payer’s money by
procuring products with the best price-value ratio (not
to be confused with lowest price), which often limits the

choice to —in fact — the cheapest bidder.

Apart from these considerations, policy makers at all
levels must also consider political goals and whether
public procurement can fulfil a role in bringing them
about. For example, if societal goals such as energy effi-
ciency or low pollution levels are important to policy
makers at any policy level, they can formulate procure-
ment specifications which include such a demand. Thus,
regulation, political ambitions, and/ or societal consid-
erations compete for the attention of purchase specifi-

cations and weight of evaluation criteria.

Today, one political goal that is receiving much atten-
tion among EU policy makers is innovation. Research
suggests that public-sector needs and demand, trans-
lated into procurements, can contribute strongly to
renewal, innovation and international competitiveness

in the business sector. *

However, it may be felt that there is a built in con-
flict between innovation policy and the procurement
regime. The latter is aiming at cross-border trade,
whereas national/ regional/ local politicians will pro-
mote innovation policy to foster companies, in partic-
ular small and medium sized enterprises, in their own

member states/ region or community.

Regional and local policy makers

Unlike the EU and national policy makers, lower level
policy makers lack the possibility to change procure-
ment regulation (and its interpretations) in order to
achieve political goals. On the other hand, they collec-
tively account for the majority of the public procur-

ing volume in most EU countries. These policy makers
can thus be very influential when it comes to e.g. cre-
ating collective demand of certain products, aiming

for a common political goal, or lobbying to the EU and
national level policy makers. Systemic innovation seems
more likely at that level, as a coordinated discourse
between policy makers; public procuring authorities
and public procurers, market surveillance with potential
suppliers and possibly also end-users can take place rel-

atively easily in a regional or local context.

Recommendations

If policy makers desire that public services should
enhance their activities in case of public procurement
procedures, it is important that the latter should be
given clear instructions and the necessary incentives for
doing so. Policy makers will have to mark out clear posi-
tions and show a clear commitment to procurement of

innovation.

To achieve this, policy makers should

1 Co-ordinate different political objectives into
a common policy, where innovation is one part
(addressed by a policy mix of industry policy, specific

policy domains, public procurement etc.).

2 > Use the above to construct a policy instrument

for public procurement of innovation and allocate
institutional responsibility for it: long-term
procurement objectives and commitments for
innovation should be clearly set out and communicated

and policy rationales must be articulated.

3 > Develop methods for and offer support to

contracting authorities to enable them to engage

R

2 It is important to note that pub-
lic procurements not only can
promote innovation, but also de-
ter or hinder it. If public-sector
organisations demand only ex-
isting goods and services, suppli-
ers have little incentive to engage
in development or innovation,
especially, if the market in ques-
tion is dominated by public de-
mand. A situation where public
invitation to tender documents
specifies existing technical solu-
tions makes suppliers unable to
offer alternative new solutions in
their bid. Thus, it is important to
construct public procurements
that effect development and re-
newal in a positive, and not neg-

ative, way.
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in public procurement of innovation: for example
innovative procurement methodology development (a
tool box of procurement methods for public procure-
ment of innovation and a guidance on when and how
to use them), training schemes, risk exposure,
management systems, information platforms

for knowledge exchange, and dialogue between

contracting authorities and suppliers.

4 — Set up incentive schemes or steering tools to
encourage contracting authorities to buy innovations
(e.g. allowing procurement of innovation-related
savings to stay in the organisation, requesting that a
proportion of the procurement budget should be used
on innovative products, make best practise examples
of innovative methods of procurement and reward
them etc.).

5  Offer financial schemes for a) limiting risk for
contracting authorities in procurements and for b)
providing funds if procuring innovation seems

to be more costly at the outset.

6 — Organise pilot projects and encourage follow-ups
of procurements of innovation procedures, to a) send
the message that procurement of innovation is

both important and possible, b) form a platform for
procurement strategy decisions, and c) to build a
valuable information database for comparing different
approaches (including statistics; cases and internatio-

nal examples).

7 — Encourage systemic innovation, that is, a
coordinated discourse, between policy makers, public
procuring authorities and public procurers,

potential suppliers and possibly also end-users.

Public procuring authorities

The role of a public authority is to provide the public
with certain services, or in other ways to support pub-
lic functions. Within the context of procurement, this
implies procuring the products needed to carry out
their mission in accordance with the demands made by
policy makers and the needs of the public. The role of

a public authority is thus more of executive character,
compared to the strategic one of policy makers.

Strategy is still important to public authorities, e.g. in
the matter of organisational renewal. To assure a qual-
itative service delivery to the public today and in the
future, public authorities must consider, if and which
new products and solutions it will need to do that. Pro-
curing an innovation is one potential tool for public

authorities to bring on renewal in its activities.

The way a public organisation behaves when acting as a
contracting authority (i.e. in its role as a procurer) fore-
most depends on the EU and national regulations for
procurement procedures, which must be followed. How-
ever, many steps in the procedures are left to the inter-
pretation of the procuring authority. This gives leeway
to other strategic considerations, apart from price-value
which must always be fulfilled.

Like any organisation, a contracting authority does

not have a single will. It is made up of different groups
of actors that are inconsistent in terms of what they
want to achieve and how to go about it. That means
that many incentives, sometimes contradictory, are in
play. Some are top-down, originating from policy mak-
ers and/ or the public. Others are bottom-up, come from
within the organisation itself and normally vary accord-
ing to organisational level. Below is a discussion on the
main differences which needs to be taken into account
to bring about a successful procurement of innovation.

Management (non-political)

One of the strongest incentives for the management to
engage the authority in public procurement of inno-
vation relates to investments needed for long-term

development: to provide the public with technically

2.2.2




sustained goods and services. Here, procurement of
innovation can have strong positive effects. Sometimes,
however, long-term development stands back to short-
term needs. One way of strengthening the authority’s
interest in being long-term and thus innovative is to
consider using key performance indicators as a steering
tool. If there is a difference between actual and desired
performance, the likelihood increases that the manage-

ment looks at tools such as procurement of innovation.

Procurement of innovation can be deployed in a broad
way depending on the need of the authority, includ-

ing breakthrough innovation, integration of innovation,
incremental innovation, and diffusion of innovation.
Also, contracting authorities can be involved in any of
the three possible buyer positions: direct procurement,

cooperative procurement, and catalytic procurement.

To function as a tool for long-term renewal, public pro-
curement of innovation however needs to be embed-
ded strategically by the management. This does not only
include what products to procure for future purposes,
but also how to plan the procurement procedure in
itself. This might include obtaining information about
the state of the art of technology, current research ave-
nues or new prototypes, and to put the procurement of
one product into perspective with other technical devel-
opments. In a more scientific way, it is good to request
and perform an impact assessment of the procured

product prior to the procurement.

Today, strategies and decisions on procurements are
rarely addressed at management level in public author-
ities. Likewise, it is unusual for those in charge of pro-
curement processes to be included in the authority’s
main decision-making processes. This contrasts sharply
to the private business sector. There, purchasing execu-
tives are often part of the corporate management team
and procurements form an integral part of the business
strategies for both short-term efficiency and long-term
renewal. If procurement is to have the same effect on
organisational development at public authorities, the sta-
tus of public procurement processes need to be upgraded
and dealt with at mid or central management level.

While a better communication between the manage-
ment and the actual procurers is needed, another point
to improve is evaluation. Today, there is rarely a fol-
low-up on a procedure, nor is there any impact analysis.
Systematic impact analyses on past procedures and pro-
cured products would lead also to quantifiable socio-

economic effects.

It may be more economic in a
multimillion Euro procurement

procedure to include an impact

One of the reasons why managers restrain from pro- assessment. This could be out-

sourced to adequate scientific or

curement of innovation is the high risk level; e.g. there
commercial entities. The knowl-

is always the risk that the actual outcome may prove

edge obtained from such a prior

different from what was expected. The procured prod- assessment could be systemati-

cally collected and used for fur-

uct might be delayed and/ or more expensive than pro- ther procurement procedures
jected, the finished product might not work at all; or it

may be impossible to implement as intended. This could

result in budgetary difficulties, irritation from policy

makers, and embarrassing media coverage. A perceived

wastefulness with tax-payers money is not lightly for-

given, and may prevent progressive procurements in

the near future.

In order to minimise the effects of these hindrances, it is
important that management and procurers review the
procedures timely, and inform policy makers and possi-
bly the public in a pro-active manner of delays or techni-
cal difficulties. The public may react more lightly when it
is informed about hampering technical difficulties. Fail-
ures need equally to be addressed correctly: they should
not be taken by policy makers as a reason to blame

the procuring service. Failures due to lacking technical
options can be the result of procuring innovative prod-
ucts or procedures, and this should be communicated

to the public and the organisations alike. Also, technical
failures may be limited from the beginning, if an impact

assessment is made prior to the procurement procedure.

The internal users are important to the success of a pro-
curement of innovation procedure in several ways. Their
input regarding the necessary characteristics of the
new product or solution is usually considerable, as they
can help specifying exact needs for the developers. Also,
they are in a position to discover new product or solu-

tion needs. An authority does well to ensure that it is
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easy for internal users to bring such perceived needs or
even solutions to the attention of management. Struc-
tures for capturing the flow of ideas from internal users

are needed.

Internal users are also fundamentally important to

the ultimate success of a procured innovation in the
implementation phase. The introduction of new solu-
tions into organisations generally requires additional
changes to activities and culture. Renewal processes of
this kind demand major resources of decisiveness and
creativity, but are necessary if an innovation is to deliver

benefits to organisations.

It is important that users within the public authority
receive adequate training to use the innovation. Also,
changes in how the work is organised and carried out
need to be implemented among the users. Overall, the
rational for the changes must be understood, so that
the organisation can embrace a new manner of func-
tioning. Such organisational challenges can sometime
require more time and resources than the actual devel-

opment of the technical innovation.

Procurers: contracting authority employees

that procure products

The reasoning and acting of procurers in contracting
authorities are influenced by the incentive structures
provided by the organisation. If procurers do not partic-
ipate in the authority’s strategic discussions, the incen-
tives for procuring innovative products are weak for
the individual procurer. They need mandates to procure
innovative products, since these are typified by a high
level of uncertainty and risk. If the procurement fails,

there must be a shared responsibility.

Public procurement processes today are dominated to
alarge extent by proficiency in formal procedures and
in the regulatory system for procurements. The level of
innovation and renewal at public authorities is likely to
be strongly restricted by the strong emphasis on formal
procedures in combination with a generally weak stra-
tegic focus on the procurements. The result is that the
nature of public procurements is often defensive.

The status of those heading procurement procedures
must be raised. It would be valuable if the role of the
procurement officials were expanded to include strate-
gic renewal issues and making “good business”, includ-
ing preparing business models e.g. for risk sharing or
the ownership of intellectual property rights. This may
require that public procurers are given possibilities to
expand their expertise to encompass the new role.

It is also important that the procurers are entrusted

with the responsibility to construct and perform pro-

curement procedures that encourage innovation

even when procuring already existing products. Time, 16
resources and tools for such innovative procurements

are equally important to “pure” procurements of inno-

vation.

Recommendations

If a public authority wishes that its public procurement
procedures encourage innovation, rather than hinder-
ing it, it is important that procurement becomes a stra-
tegic issue. Standard procurement procedures should
be constructed so that suppliers are able to offer new
products, and procurement of innovation should be
looked into, to see if it can play a part in the authority’s

activities in the future.

Public authority managers should

8 — Explore methods to install an innovative culture R

in public procuring organisations, for example by using
key performance indicators to create a field of tension
between actual performance and desired performance:
the tension may stimulate the use of procurement of

innovation in order to bridge the performance gap.

9 > Consider, when trying to determine the needs of
the public authority in the future, a) if there is a need
for new products that does not exist today; b) what the
long-term costs and benefits would be, depending

on whether an innovation or an existing product was
bought; and c) how to acquire needed innovative

products.
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10 > Improve the status of procurers and expand their
expertise area within strategy and making business

models (regulatory proficiency is not enough).

11 > Give procurers responsibility, time and tools to
construct/ use innovative procurement procedures
that encourage innovations when procuring standard

products.

12 > Work towards cooperating with other public
authorities by establishing and/ or participating in
knowledgeable and committed buyer’s groups to

a) use long-sighted approach to future needs, including
thorough pre-analyses, and b) pool demand for

products.

13 > For important procurements request/ perform
an impact assessment of the procured product prior

to the procurement and review the procurement
procedure afterwards to evaluate its effects (both what

was procured, and the process used).

14 > Proactively inform policy makers and possibly

the public about the status of its procurements.

15 > Allow ample time and resources when imple-
menting a technical innovation into an organisation,
since its use generally requires changes to organisation

activities and culture.

How to go about procuring innovation will be dealt
with in chapter three. Major recommendations to pro-
curers will be already given here: Contracting authority

procurers should (among other things):
16 — Make wider use of outcome-based specifications.

17 — Explore innovative methods of preparing pro-
curement procedures that makes the public authority
market more attractive for innovative companies (for
example forward commitment procurement and other
methods: examining where and how to express them
throughout a public procurement of innovation process

from preparation phase to contract).

18 > If possible, keep a balance of economists and
engineers within the procurement team to ensure quick

information and work flows.

End-users: the public

The public plays an indirect role: their demands and
needs in the long run should be assessed, for example
via foresight processes, and form the base for visions
of our future society. The visions must be broken down
into strategies and actions (master plans), where one
tool in implementing them is public procurement of

innovation.

The public, as end-user of the services produced by pub-
lic authorities, however is not only important in the
long run. If they are dissatisfied by a service or find out
that procurement has failed, costing large amounts

of tax-payer’s money, they will make their voice heard.
There are many media stories on procurement about
such failures. Thus, the risk of unwelcomed media
attention is added to the financial risks of procurement
of innovation. One way of balancing this with a posi-
tive incentive of the same type is for example to provide
journalists with success stories or to reward awards for

best public procurement of an innovation.

Suggestions
The manual is not directed toward end-users, but policy
makers and public authority managers should, in rela-

tion to the public:

19 > Assess the long-term needs of the public and

transform them into master plans or similar.

20 1 Consider how to provide the public with positive

views of public procurement of innovation.

Sector differences

The procurement process differs considerably from one
type of public sector authority to another, as well as
across sectors. For example if the structure of admin-
istration within a certain public sector is spread over a

2.2.3

2.2.4




large number of entities, without a central agency with
a dominant role, there is no single unit of sufficient vol-
ume to assume any major responsibility for develop-
ment and innovation in the sector. In such cases, the
scope for bearing the costs and risks associated with
developing and testing new and innovative solutions is

limited.

The situation is different for public authorities that
play a dominant role in their sector. Public authorities
and other procuring entities that are large customers
in a market have their own interests in driving prod-
uct development and supporting innovations. Typical
examples are power network agencies, which develop
power distribution innovations and products since they
are responsible for operation and maintenance of the
high-voltage grid. Other common examples include

road and rail administrations.

There are also differences in the procurement regula-
tions, depending on the sector involved. The so called
utilities sector operates under a slightly different set of

procurement directives.

As a result of sector differences, the use of differ-

ent tools and methods in innovation-promoting pro-
curement vary from one authority to another. Differ-
ent types of control signals for different authorities are
needed. Today, certain public authorities already work
under governmental appropriation directions and ordi-
nances that require them to engage in some form of
innovation-promoting activity. One example is the
Swedish Energy Agency. The Agency’s ordinance on mar-
ket introductions and technology procurement requires
it to provide specific support for catalytic technology
procurement, as well as support for environmental
technology and the introduction of new technology into
the market. This method could be expanded into other
sectors, giving appropriate public authorities for pro-

moting innovation in their field.

If procurement of innovation is to play a role in gener-
ating economic growth, it is vital for both policy makers

and procurers to consider sector differences.

Policy makers and

contracting authority procurers should

21—

22 >

Public procurement of innovation
at different levels of the supply side

Policy makers

For long-term sustainable economic growth to occur,
it is vital that the industry is in a state of continuous
renewal and innovation. One thing that can encourage
renewal is public demand of innovative products and
solutions. It is the role of policy makers to create such
a demand by facilitating procurements of innovation
among public authorities. However, policy makers can
also direct activities to the supply side, addressing the

potential producers.

Even though public procurement of innovation is pri-
marily a demand side instrument, it will benefit by
being supported by methods directed at potential sup-

pliers as well.

If policy makers want to promote long-term sustaina-
ble economic growth by encouraging industrial renewal
through public procurement procedures, it might pay to

look into activities directed to potential suppliers.

23

2.3.1
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Policy makers should

23 >
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Potential suppliers and their stakeholders

In commercial markets, established business activi-
ties are constantly renewed by being transformed or
replaced by others. This takes place mainly via compe-
tition between different enterprises, but also via com-
petition between different business operations within
enterprises. Some enterprises become established and
grow while others shrink or are driven out of busi-
ness. Companies that succeed in the continuous devel-
opment of innovative products that the market needs
with production costs that allow profit, will have a good
chance for long-term survival. A company that is not
innovative will soon lag behind competitors that pro-

vide the market with more attractive products.

Providing innovations to the public sector can be one
way of achieving the necessary renewal in a company
and so achieve a high return of investment, and ensure
the long-term development of the company. Innovation
consists of the development and commercial exploita-
tion of previously non-existent goods and services or
new production and distribution processes. Innovation
research indicates that the interaction between cus-
tomers/ users and suppliers/ producers is very often the
single most important factor to both volume and suc-
cess of innovation processes. From the suppliers’ point
of view, the existence of an initial buyer is critical to the
development of an innovation. © At the same time,

the possibility for finding more buyers after the initial

launch is also an important incentive for enterprises to

carry out the necessary research and development work.

In many sectors, the needs and demand from public
authorities form an important market for enterprises.
In certain sectors, public customers even dominate
total demand. Thus, there are strong economic incen-
tives for suppliers to try to win public procurement con-
tracts. There are however downsides when competing

for these contracts.

Developing an innovation is almost always a high risk
project, regardless of whether the customer is a public
authority or a private firm. However, in a public procure-
ment, the risk can be even higher. First, public author-
ities cannot enter into relationships with suppliers in
the same way as private enterprises do. Close relation-
ships which involve a lot of communication about the
innovation process and the innovative product, are not
allowed in the initial steps of the procedure due to com-
petition reasons, under the regulatory systems gov-
erning the activities of public authorities. This is espe-
cially true of relationships comprising the procurement
of goods and services, which are encompassed by the
procurement directives. This is a hindrance for compa-
nies not to engage in public procurements. And second,
there is also the uncertainty created by the possibility of

law processes challenging a win of a contract.

There are several reasons for the stakeholders, that is
the owners and stockholders, to encourage, and for
the management, to engage in public procurement of
innovation. > If an innovative product directed to cer-
tain public sectors is a success, the remunerations can
be very high. Also, the size of the potential market can be

appealing.

There are however hindrances that could discourage
managers from participating in public procurement.
One is the risk factor. It might mean high costs for a
company if a product is delayed or if the project goes
over budget or altogether fails. In such a case, this might
also result in unpleasant media coverage. One way of
handling this is to make use of a structured risk man-
agement system to assess the potential risk in a public

procurement procedure.

Von Hippel (1988), The sources of
innovation och Sérlin och Torn-
quist (2000), Kunskap for val-
stand - Universiteten och om-
vandlingen av Sverige. (Knowl-
edge for prosperity — the univer-
sities and the transformation of

Sweden.)

It can be of interest to note that
even though stock holders and
owners have the same goal, a
high return on investment, they
can differ in relation to innova-
tion and its accompanying risk.
Companies owned by an indi-
vidual or a family might be more
risk taking than a publicly trad-
ed stock company, as privately
owned companies do not have to
report at the end of the year to

stock holders.
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Another problem encountered by some companies is
the difficulty of protecting their innovations/IPR. Nega-
tive experiences of firms that have offered sub-tenders
or innovative proposals to a procuring authority, only to
see them offered to competitors or included in procure-
ment documents can lead to refusing to participate in a
public procurement bid. Development of a methodology
and/ or a survey of legal protection possibilities to pre-
vent innovations from becoming known to competitors

would be an important incentive to enterprises.

Suppliers of new products must normally introduce
process and organisational changes to be able to effi-
ciently produce the new goods or services. Managers
must plan for such changes, both in activities and in
company culture, in a way similar to the managers of

the public authority.

R&D and sales department level

In the context of public procurement of innovation the
research and development department of a potential
supplier is to develop new products or solutions at a
cost that will ensure some profit to the company. The
research and development department must balance
the profit demands of the management with the func-
tionality demands of the customers.

The role of the sales department is to fulfil sales targets
and to prepare the company’s bids to develop new prod-
ucts or solutions. This can be complicated. Bids must

be made in compliance to public procurement direc-
tives, which can be administratively hard (especially for
smaller companies). The bid cannot reveal too much
information of the innovative component, but must on
the other hand make clear that the proposed innovative

product or solution will work.

The incentive structure of both the research and devel-
opment as well as the sales department consists of
management orders, organisational rules and culture

and individual career issues and visions.

Suggestions

If a company wishes to explore the potentially lucrative
field of public procurement, it needs to be sure of what
exactly it is that distinguishes a public authority as a
customer from private sector customers, which advan-

tages can be offered and how to avoid potential traps.

Potential suppliers should

26 1 Ascertain that they have a sufficiently advanced
risk management system in place, in order to take
informed decisions about whether to enter into a public

procurement or not.

27 — Look over its intellectual property rights
management in the context of a public procurement, to

be aware of the extent to which its IPR will be protected.

28 > Evaluate different business models that might be

used in a public procurement.

29 > Plan for the fact that producing an innovation
will probably bring about the need for organisational

and cultural changes.

30 > Develop a structure to be able to identify best

practice cases in procurement of innovation.

As the public sector is a large client, it can influence the
supply side. Public procurement can thus be used as a
policy instrument to stimulate innovation processes.

It can be used as an instrument looking at the innova-
tors (firms) as well as innovations (goods, services, pro-
cedures). And furthermore, various policy-making bod-
ies and levels with differing intentions can look into the
possibilities of public procurement. This will be explored
in the following chapter.

20
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Public Procurement: an Instrument for Policy Makers?

Although innovation policy makers and innovation pol-
icy theory will be the starting point for this chapter, it
should be emphasised that this chapter is not only rel-
evant for innovation policy makers. It is also impor-

tant for policy makers who work in sector oriented pub-
lic departments, where innovations are considered
important for realising specific policy objectives in their
domain. This chapter aims at explaining how public pro-

curement can become part of existing policy making.

The first part of this chapter provides some background;
it discusses the different rationales for engaging in pub-
lic procurement and explains the role of public procure-
ment in the ‘policy mix’ available to policy makers. Con-
clusions are presented on the opportunities of public

procurement as an instrument for policy makers.

The second part of this chapter presents developments
in public procurement of innovation in six countries.
These are analysed along a set of dimensions based on
questions like ‘What strategies on public procurement
of innovation are in place?’, and ‘What rationales are
used?’. The chapter finishes with combining theory and

practice and some recommendations for policy makers.

Rationales for stimulating innovation
by public procurement

Before explaining the possibilities of public procure-
ment for policy makers an important question has to be
answered: Which reasons do policy makers use to legiti-
mise their intervention in the private sector through pub-
lic procurement? These reasons are called ‘policy ration-

ales’. Policy rationales are basically the argumentation

on why public intervention in the private sector is con-

sidered needed. By developing policy on public pro-

curement of innovation, policy makers try to influence

the private market (suppliers). In this section we will 21
explain which arguments are used within several policy

domains to justify these interventions.

The rationales for intervening in public procurement
stem from more than one policy domain, making the

mix of rationales involved quite complex:

> There is an intrinsic interest in public procurement
from the government as provider of services and pro-
ducts such as infrastructure, public information,
defence and so on. From this perspective of procurement
policy, the provision of better (or in the medium term
more efficient) public services is a driver for engaging

into procurement of innovative technologies.

> The domain of economic and industrial policy aims
at economic growth and the support of certain strategic
sectors. In this domain the trigger of ‘sophisticated
markets’ (including the lead market discussion) is one of
the pillars behind an interest for using demand led

technology policies.

> Thirdly there is the domain of science, technology and
innovation policy (STl), which has as a major objective
to stimulate public and private investment in

research and technology.

> Finally, there are a number of specific policy domains
(e.g. health, environment) that are in need of
solutions to societal problems that potentially could be

provided by technology and innovation.
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A debate about rationales for policy intervention is
most explicit in the second and third categories. Here
the question arises: To which degree is it legitimate for
governments to intervene in the economy for the sup-

port of innovation?

Economic and industrial policy rationales
Economic and industrial policy rationales lead to the

use of public procurement for strengthening local

industry, creating attractive markets or support of SMEs.

Whereas the goal of securing economic growth and jobs
is universal in all countries and underpins the EU Lisbon
goals, competition policy sets the boundaries for state

intervention in the private sector.

The rationale to create an attractive market for exis-

ting and new firms — from the local industry base as well
as from abroad - is often heard. Edler and Georghiou
(2007) ” describe this as the rationale of public procure-
ment to support local demand (creating a lead market),
which constitutes a major factor in the location deci-
sions of companies and in the inclination to generate
innovations in a given location. It relates to Michael Por-
ter’s (1990) / cornerstone of the competitiveness dia-
mond: ‘conditions of domestic demand’, where the role
of sophisticated buyers is an important factor for firms

to try out new things in that market.

The rationale to increase the dynamics of the economic
fabric and to ensure future growth and employment capa-
cities of SMEs or New Technology Based Firms (NTBFs) is

a second one that is often heard. SMEs often lack the
financial means to venture into new technology ave-
nues. Also, a single SME does not have a high probabil-

ity to create a new market with an innovative product.

Procurement processes can here be designed as a pol-
icy instrument for the strengthening of SMEs. The Neth-
erlands SBIR (see excursus at the end of this chapter.)

is an example of this. The early stages in the procure-
ment process can be designed in order to address them,
to encourage and enforce their participation and pro-
vide initial funding up to the demonstration level. This
provides the SME with financial means for the develop-
ment of a new product, and even if the product is not
finally selected for further development, the SME has
gained a comparative advantage to the rest of the (non-
funded) market, and it may use this advantage for ven-

turing into new avenues.

This argument is often lined with the notion that the
valorisation of public research could underpin the
emergence of NTBFs and spin-off companies. The US
SBIR programme strongly builds on these rationales:

support new growth firms originating from people and Edler, J, Georghiou, L, 2007,

s s . . Publi tand -
organisations that have had public funding for research. HPlic procutement ancnnova
tion - Resurrecting the demand

In this way public procurement is a means to improve side, Research Policy 36.

the transfer of public funding results to the market.

Difficult to justify but yet another target of policies are

Porter, M.E. (1990,1998)
“The Competitive Advantage of

individual industries. The aim is either to create indus- Natione: frec Prese Newsork
tries, or to support industrial champions. The pro-

claimed rationales are often “to be independent of

foreign technology” or “to maintain national compe-

tences”. In these times of globalisation, the ‘national’

approach often associated with industrial policy can be

linked to the declining influence of policy makers over

economic actors and their location behaviour. Very often

it is not the technological impact at the core of the

argument, but employment figures. The procurement

of technologies can possibly be a subtle instrument for
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supporting industries. However, here the focus is on
innovation, which can lead to support employment but

employment is not the main aim.

Science, Technology and Innovation (STI)

policy rationales

Science and technology policy moves on the edges of
what is considered to be the private sector and there-
fore not the domain of direct intervention. Whereas
the support for R&D in the public sector uses various
rationales, specifically where governments support
research and technology in the private sector, there is

more to debate on how this can be justified.

Rationales to support investments in STI mostly origi-
nate from perceived market and system failures that
hamper development, market entry and diffusion of
new products or services. Bottlenecks often heard from
are information asymmetries (e.g. producers do not
know user-preferences, users are not aware of innova-
tions), the lack of interaction between users and produc-
ers, the lack of capabilities and willingness to use new
technologies (switching costs), high entry costs, techno-
logical path dependencies, and lack of awareness and
articulation under consumers and policy makers. Public
action can help to overcome these bottlenecks and sup-
port market introduction and diffusion, which justifies

state intervention in more than just basic science.

Domain specific or sector specific rationales

A third category that should be mentioned is the ration-
ales originating from specific policy domains. Energy and
information and communication technologies (ICT) are
domains that have picked up the opportunities of public
procurement. Domain specific challenges that originate
from political ambitions are often the main driver for
seeking new policy options. The rationales behind these
ambitions are widely accepted societal challenges, which
the government has the responsibility to act on. Exam-
ples are realising a sustainable energy supply, climate
change, accommodating the elderly, prevention of dis-
eases, drinking water supplies, etc. Since these societal
challenges are often backed by political ambitions, new

policy to address these challenges is less debated on.

Conflicting rationales 3.1.4
The above has shown that engaging in public procure-
ment to stimulate innovation is quite complex since
there are many policy rationales to take into account.
Too often rationales remain implicit; they are not com-
municated in a clear way. One of the dangers of not
making rationales explicit is the fact that some of the
before mentioned rationales can be conflicting. Since
different policy makers have different reasons for
engaging in public procurement as a policy instrument,
the only way to find out whether there might be con-

flicts of interest is by articulating rationales.

The most important conflict of rationales may occur
between the economic & industrial policy rationales
and procurement policy rationales. While the industry
policy has a very strong country focus, procurement pol-

icy has a more cross-border approach.

In recent years the interest in public procurement as a
policy instrument to increase private R&D efforts has
grown considerably (STl rationales). Also, stimulating
local market development is getting increased attention
(Economic & Industrial policy). While public procure-
ment may have a significant role to play, procurements
originating from the public sector have to comply with
the relevant EU directives. The directives provide the prin-
ciples for the procurement process (non-discrimination,
transparency, etc.) and as such, calls have to be published
European-wide. They are open to all European legal enti-
ties and even those beyond Europe. This legal obligation
may imply that the return on these investments will not
necessarily benefit the national level only (e.g., locally
based companies). When engaging in public procurement
of innovative technologies, with the purpose of increasing
national or local competitiveness, policy makers may con-

sider the opening up to an EU wide market as a threat.

On the other hand, opening up for innovative solu-
tions originating from other European countries, may
increase the level of innovativeness of the solutions pro-
vided. This means better, more efficient and less costly
solutions in the long run, which is always a leading

incentive when spending public money.



Basically there are three scenarios when governments

engage in a large procurement:

1-

3

$1. If the policy makers want to make sure
that national companies perform the service there are
ways to increase their chances. For example, the lan-
guage in which the terms of references are published
limits very often the access to documents. What are the
benefits? First, the public money spent on the procure-
ment, remains basically within the country, companies
obtain external funding, have additional revenue and
may have increased their technological stock of know-
ledge. The funding arrives at specific companies and is
not spread evenly (only those companies involved in the
procedure benefited). Furthermore, employment was at
least supported indirectly. At technological level, public
procurement can also serve those existing industries to
venture into new lead markets; however, it remains unc-
lear if foreign companies would have provided the ser-
vice faster and/or cheaper. Obviously, there can be con-
flicting rationales, here, creating a (national) lead mar-
ket or buying an (internationally conceived) innovation

at the best cost/value ratio.

S 2.+ The second option is perhaps more interes-
ting, but also complex: if there are a small number of
companies which have some technological competen-
ces but certainly not enough to perform the service, an
international consortium seems a better option. Inter-
national companies make use of the know-how about
local factors, while the national companies realise in
particular technological spill-over and learning. While
the latter may have been the junior partner in this inter-
national consortium, the knowledge spill-over may be

the basis for own technological avenues, competen-

ces and new employment opportunities and the turn
form a junior partner to a main competitor on equal
basis. The public authorities may have obtained a supe-
rior innovation and possibly cheaper, which could not
have been realised by the national firms alone. Further-
more, the knowledge spill-over the companies have rea-
lised and the learning occurred, have come for free. The
benefits for opening the competition internationally are
clear: an innovative solution at a good price/value ratio

and international knowledge-transfer and learning.

S 3. Even the third scenario should be conside-
red as a policy instrument: if it is clear that no national
know-how exists, the public authority buying the inno-
vation obtains in general the intellectual property. In
order to licence it, it may link a license to the obligation
to include a national company — thus even if this nati-
onal firm was not included in the innovation process,
it will become partner in a licensed cooperative agree-
ment. Another consequence may be the creation of a
lead market; the purchased technology may stimulate
local industry by engaging in maintenance or other sup-

port of the new technology.

Whether these conflicting interests of ‘stimulating
national/local economic competitiveness’ and ‘procur-
ing the best solutions, wherever these originate from’
will be a problem when procuring innovative technolo-

gies will have to be seen in the future.

Another conflict that may arise is between STI-driven
rationales and the rationales of the government as
provider of public goods and services. Spending (pub-
lic) money on innovative solutions implies taking risk.
A technology may turn out not to work as expected
and may lead to unexpected increase of costs. Here the
question arises whether the government as a provider
of public goods and spender of public money should
take the increased risk related to buying innovative
products and services. Shouldn’t the government wait
for the market to develop and implement new technol-

ogies and only these when they are ‘proven’?
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3.2.1

Public procurement as part of the
innovation policy mix

Innovation policy makers can chose from a range of pol-
icy instruments to foster certain developments. Tradi-
tionally subsidies, loans and fiscal measures have been
the instruments that are most widely adopted to stim-
ulate R&D in knowledge institutes and business. These
innovation policy measures directly provide means to
perform R&D activities and therefore they focus at the

supply side.

However, within an innovation system, not only the gen-
eration of innovations is important, but also the absorp-
tive capacity of the society - the users of these new tech-
nologies. This implies that there is also a demand side
that policy makers could or perhaps even should take
into account when developing measures to foster R&D
activities and increase economic competitiveness. Pub-
lic procurement can be considered as an option or

instrument within this demand based innovation policy.

This section explains the role of public procurement in
relation to other innovation policy measures. Recent
innovation policy theory is briefly presented and the
main challenges for public procurement to become part

of innovation policy are discussed.

Demand based innovation policy and

the need for a coordinated approach

Recent publications address new possibilities of
expanding innovation policy to support market intro-
duction and diffusion. Edler (2008) defines demand-

based innovation policy (DBIP) as

Edler and Georghiou (2007) distinguish four categories

of demand-based measures:

Systemic policies: cluster and supply chain policies.

Regulation. This category includes norms or stan-
dards for product information or for performance of

products and services.

Public demand / procurement: General public
procurement where the state acts as a lead user of

innovations.

Support of private demand. Examples of measures
in this category are demand subsidies, tax incentives,
awareness and training, but also cooperative and

catalytic procurement.

Adding these demand based innovation policy meas-
ures to the existing package of supply side policy meas-
ures leads to a spectrum of innovation policy measures
shown in figure 2. This spectrum of measures could be

considered a ‘toolbox’ for policy makers.

Now policy makers may ask: “when should | use which
instrument?” This is not a question that can easily be
answered. What measure or combination of measures
is most appropriate depends on many factors; avail-
able knowledge, state of the technology, presence of

a private market, available budgets, existing instru-
ments, legislative frameworks etc. There is no simple
answer to this question and this chapter does not aim
to instruct policy makers on when to use which instru-
ment. Instead, the main objective is to make policy mak-
ers aware of this spectrum of available instruments and
of the fact that the impact of their policy depends on

the careful use of (combinations of) instruments.

Policy makers should embrace a more coordinated
approach. Starting from the identification of a ‘problem’,
‘need’ or ‘challenge’ (e.g. rationale energy use, improved
health care facilities, e-services), it is obvious that the
actors involved are both the suppliers of the innova-

tion (companies and knowledge institutes) and the end-



Procurement of Innovation

Finance

Equity  Fiscal Support for

research mobility R&D

Figure 3

Support for  Grants for Information Networking
support measures public sector trainingand industrial & brokerage Measures
support

Services

| | | |

Systemic  Regulation Public pro- Support of

policies curement  private
demand
[ [
Cluster policies  Use of regula- R&D Demand
tions & stand- Procurement  subsidies and
Supply-chain  ards to set tax incentives
policies innovation tar-  Public

Procurement Articulation of
of innovative private demand
awareness and
training cata-
lytic procure-
ment

gets technology
platforms to
coordinate goods
development

Spectrum of innovation policy measures (Source: J. Edler, L. Georghiou, 2007).

Public procurement and innovation — Resurrecting the demand side. Research Policy 36

users (demand). An integral approach would aim at com-
plementary policy initiatives, for example a combination
of separate demand-side measures and/or combina-
tions of supply- and demand-side measures. Depend-
ing on the degree of available technology and demand
articulation, policy makers could develop a mix of
demand and supply side measures that allow not only
development of new technologies but also speeds up
absorption by society.

Such a coordinated policy approach also implies includ-
ing different policy domains: the development of a
new electronic card for a car sharing system seems to
be directly related to ICT companies as developers. But
this example touches a number of various areas like
car security, personal data protection, mobility, impact
on public transport, environmental issues etc. Every so
often, innovation policy makers implement a scheme
without a ‘strategy’ or without awareness of initiatives
by other departments. Therefore coordinated actions

like the German High-tech Strategy or the UK Technol-
ogy Strategy Board are good examples of how policy
makers can improve their policy making.

Developing a strategy that integrates various instru-
ments and actors is a major challenge, but integrat-
ing specifically demand based innovation policy (DBIP)
instruments implies additional challenges:

> The development and implementation of a coordi-
nated policy mix including DBIP, faces the need to
develop additional strategic intelligence and a concep-

tual knowledge of demand-based innovation policy.

> Second, a strategic integration of innovation into all
public policy domains is needed. Sector policy aims
and innovation should be combined. Innovation is
often a means to realise other objectives. Policy mak-
ers in many administrations and ministries may not

be aware of the opportunities of DBIP or of a more




integrated approach, so informing them about this
and policy learning is an important challenge. Exper-
tise has to be built up within policy-making bodies.

Furthermore, the public action needs some kind of
Jjustification. Are there specific market or innovation
system failures that require governmental interven-
tion? An ex-ante impact assessment of the (combina-
tion of) measures should be made. Clearly, the latter
needs to be in proportion with the intervention and
intended effects.

The right mix and timing of demand side and sup-

ply side measures is important. As noted before this
depends on many factors. One way of assessing the
need for policy measures is by starting from the
technology’s development phase in the innovation
cycle (research phase, prototyping or ready for mar-
ket introduction). For each phase different challenges
can be identified and specific (demand side) policy
measures may be appropriate. An important factor
to take into account is the extent to which (private)

demand is (already) articulated.

Another important set of challenges is related to the
coordination between the different actors involved.
In a vertical sense, coordination is necessary between
politicians, policy makers, contracting authorities,
procurers, and suppliers. Communication should
take place both bottom-up and top-down. Horizon-
tally, coordination is necessary between different
government departments. RTDI policy, economic pol-
icy, sector policy, procurement policy and fiscal pol-
icy could all be relevant. A systemic approach would
mean more intensive collaboration with colleagues

in other government departments.

3.2.2 Challenges for public procurement to become

part of innovation policy

Challenges for a coordinated policy approach included
demand based innovation policy are mentioned above.
Policy makers who want to engage into public procure-

ment as a policy instrument face additional challenges,

related to specific characteristics of the procurement

domain.

Looking at those two issues, innovation policy and pub-
lic procurement do not have much in common; in fact
they seem to be two separate worlds with very diffe-
rent cultures, objectives, and incentives. From the innova-
tion policy maker’s point of view, innovation is always a
priority. He is willing to take a risk in order to enhance
something new. When engaging into public procure-
ment, an innovation policy maker may not realise that
public procurement is not about buying innovation;
public procurement is always about purchasing a pub-
lic service for the best price (best value/price ratio). The
procurer will thus look at the technical offer and the
price and chose the one with the best price/value ratio.
It can be indeed the cheapest offer, but it does not have
to be.To a procurer, procuring an innovation —a new
product or a process that is not yet available on the

market —is a risky endeavour.

Procurers need to become aware and convinced of the
opportunities of innovative solutions to contribute to the
solutions of long-term societal problems. In the short run
these options may be more costly than the best qual-
ity/price ratio offered solution, but in the long run they
may be more efficient, sustainable and/or cheaper. This
would need to allow and invite the procurers to include
along-term financial calculation in their assessment of
the quality of the offer. In order to have this awareness
of long term impacts implemented widely, changes in
the procurement practice — of the habits that became the
norm — are needed. This includes functional specifica-
tions, acceptance of risk, and allowing failures. It implies
a different interpretation of public procurement proce-
dures.

Another cultural difference may lie in the fact that the
framework within which innovation policy makers and
procurers work is quite different. Demand-based inno-
vation policy and specifically public procurement, is
bound by more complex legislative frameworks than
traditional innovation policy measures. Legal issues and

limiting risk are starting points for procurers.
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So an important challenge for innovation policy makers
is understanding basic differences between the world
of innovation policy and the world of procurers. How-
ever, this may also be stated the other way around; pub-
lic procurement should be accepted as part of the innova-
tion policy makers’ domain. Not only by innovation pol-
icy makers themselves, but also by other stakeholders
involved such as politicians, procurers, and sector pol-
icy makers. Once procurement is accepted as an option
within innovation policy, other stakeholders are more
likely to cooperate. This is a necessity, since all these
stakeholders need to work together to make procure-

ment of innovations happen.

Finally, two additional features are important for the
success of procurement of innovation. First, a more
open-minded procedure needs political backing for get-
ting accepted and eventually becoming more widely
used. Second, direct communication between the govern-
ment, policy makers, procuring authorities, the producer,
and the user is needed. Industry should become a part-
ner (both at the supply and the demand side). Early in
the procurement process it should be clarified who will

be the final user and what are his or her needs.

Show high level political commitment: setting long
term priorities and discussing why public procurement
is a good way to address these priorities can turn it into

an accepted policy tool.

Using different forms of public
procurement within innovation policy

The above discussed the challenges of developing a pol-
icy mix and integrating public procurement in this mix.
Which mix of measures is best depends on many dif-
ferent factors. Public procurement of innovation may
not always be an appropriate policy measure. However,
once one chooses for procurement of innovation, dif-
ferent forms of public procurement of innovation may
be appropriate for different situations. This section

will present a brief strategy for policy makers to assess

which form of public procurement of innovation could

be used. The starting point chosen here is the stage of

development of the technology at hand.

Edler © distinguishes six phases in the innovation cycle:

Discovery and exploration: disciplinary and interdis-
ciplinary research investigates the opportunities for
new technological principals.

Euphoria about the new technological possibilities
among the growing community of scientists and

applied researchers.

Disillusion: several options turn out to be either
technologically or economically unfeasible. There-
fore, research activity in these areas is reduced or

stopped all together.

Reorientation: only those actors with the greatest
endurance or radical new approaches contribute to

the reorientation of the technology’s development.

Rise: critical industrial breakthroughs. The
breakthrough which is the fastest to achieve market
acceptance shapes the future handling of the
technology.

Diffusion: applications expand again because
economies of scale result in a price reduction and
allow new application areas and low cost markets to

be tapped.

One of the factors determining which innovation pol-
icy measures are most appropriate is the current phase
of development of a certain technology. During the first
three phases the focus should be mainly on the more
traditional ‘supply side measures’ (technology push),
whereas from stage four onwards demand side meas-
ures can be used as well (demand pull). Different forms
of public procurement of technology may be appropri-

ate in these different stages.

When a technology is not yet ready for market introduc-
tion, the technological options are still rather wide and

Edler,J, 2008,
Presentation Workshop OMC-PTP,
14 April 2008, Bucharest



industry is far from investing heavily in a specific tech-
nological path, pre-commercial procurement can be con-
sidered. This option is useful in phases three and four as
mentioned above. In the pre-commercial procurement
procedure, R&D is procured possibly up to a prototype,
but certainly not a commercial product. Further expla-

nations on this topic will be given in chapter 4.

During phase five, strategic public procurement can be
considered to help overcome the mismatch between
suppliers and buyers of innovative technologies. Stra-
tegic procurement occurs when the demand for certain
technologies is encouraged in order to stimulate the
market. This is usually associated with sector policy. The
government can strictly purchase products for public
use and thereby create a public market or the govern-
ment can procure in connection with private users and
also encourage the development of a private (lead) mar-
ket. Two forms of strategic procurement in connection
with private users can be distinguished (Edquist and
Hommen, 1998); cooperative procurement and catalytic
procurement. When government agencies buy together
with private procurers and both use the procured tech-
nology, it is cooperative procurement. When the state is
involved in the procurement (for example by setting
standards or providing a demand subsidy), but the pur-
chased technology is ultimately for a private end-user,
it is considered catalytic procurement. Further explana-

tions on this topic will be given in chapter 4.

In phases four and five technical standardisation may

be used for procuring technologies.

In phase six the government serves as a normal client
who, just like any other customer wants to pay the low-
est price possible for a proven technology. This is done
by regular public procurement and is not part of inno-

vation policy.

Conclusions on public procurement as 3.4
an innovation policy instrument

The previous sections describe the context of public pro-
curement as a policy instrument for (mainly innova-
tion) policy makers. It is good to note that public pro-
curement is not a simple ‘instrument’ that can easily
be used or implemented. Public procurement is a long-
time established practice, which has not been part of
innovation policy makers’ domain for a long time. The
main challenge now is to bring two worlds together
and find out where synergy can be realised. This means
innovation policy makers have to think about align-
ment with procurement policy and incentives for pro-

curers to buy innovative products.

The following conclusions can be drawn from the previ-

ous sections:

Policy makers have different rationales for engag-
ing into public procurement. Rationales may not be
compatible and this may lead to conflicts of interest.
Therefore it is important to make rationales explicit
in a policy debate. In case of conflicting rationales
(e.g. nationalism vs. best solutions abroad) priorities
have to be set. Political backup is needed for setting
priorities and taking action as a result of chosen pri-

orities.

Policy makers should be aware of the spectrum of

possible policy measures. Developing a coordinated For more information on this
. . . . f

policy mix that includes demand-based innova- topic we refer to STEPPIN, one o

the six pan-European networks

tion policy (DBIP) measures and which takes contex- on standards established under

tual determinants into account is a huge challenge. the Europe INNOVA Programme:

) . . http://standards.eu-innova.org/
Inter-departmental cooperation and coordination
at national level is needed to make a policy mix of

measures work.

Public procurement can be considered an instru-
ment within DBIP. Public procurement can be ‘used’
when industry is not yet willing to invest in a tech-
nology (PCP) or to overcome a mismatch between

supply and demand (strategic procurement).
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3.5.1

Public procurement cannot simply be ‘used’ to realise
policy objectives from other domains: buying goods
and services for public use will always remain the
main objective of public procurement. This means it
is important to recognize and overcome cultural bar-
riers. Procurers need to be aware of opportunities of

innovation and be allowed to take risk.

The second part of this chapter describes developments
in policy on public procurement of innovation in six
European Member States. The final paragraph will ana-
lyse what has happened in these six countries in the
light of the above.

Policy on public procurement
of innovation in
Europe and EU Member States

European Commission:

discourse, studies and initiatives

Policy makers have identified public procurement as an
interesting opportunity to spur demand and increase
innovation capacity for a couple of years now. The main
driver for the attention at the EU level was the per-
ceived under-investment in R&D by the private sector.
The 2003 European Commission’s Research Investment
Plan included public procurement for innovation as an
element to contribute to the 3% Barcelona target. After
that the theme was mentioned in the “Kok Report”,
reviewing the progress on the Lisbon strategy (Kok et
al. 2004), in the mid-term review of the Lisbon strat-
egy (European Commission, 2005) and the Aho Group
Report “Creating an Innovative Europe” in 2006 (Aho et
al.,, 2006).

This high-level attention for the topic resulted in vari-
ous studies by European Commission directorates on
the potentials of public procurement. Important reports
are Innovation and Public Procurement, Review of Issues
at Stake (Edler e.a. December 2005) for DG Enterprise
and Public Procurement for Research and Innovation

(Wilkinson e.al. September 2005) for DG Research. STI

and economic rationales were the main drivers for the
attention of these directorates. A variety of initiatives
followed, such as the publication of a “Guide on Dealing
with Innovative Solutions in Public Procurement” (2007,
PRO INNO Europe), DG Enterprise’s lead market initia-
tive '“ (2008), and the Europe INNOVA STEPPIN project
(2007). DG Research initiated the FP6-financed research
project OMC-PTP

result and has published a communication on pre-com-

(2007) of which this document is a

mercial procurement (COM2007/799, December 2007).
Other European Commission directorates also saw the
potential in public procurement. The rationales here
were rather domain-specific. DG-INFSO identified huge
potentials in several ICT-related innovations. DG-En-
vironment is clearly not focusing on a specific indus-
try sector but with the “Green Procurement” initia-
tive, it aims at reaching all sorts of innovations that
can be made more sustainable, energy efficient and
less resource intensive. The handbook “Buying Green”
on environmental public procurement was published

already in 2004.

Related to these European level activities, the atten-
tion for the innovative potential of public procurement
was picked up by several European Member States. Dur-
ing the past three to four years it has found its way into
national political and policy debates. Only recently this
has led to some actual public procurement initiatives.
The following sections provide an overview of the devel-

opments in a selection of EU Member States.

United Kingdom

The first report that identified demanding customers as
a key driver of innovation was the “Innovation Report”
(December 2003). This report set out the UK’s focus on
innovation as core to achieving best value and chal-
lenged the government to “think innovation”. An impor-
tant result from the “Innovation Report” was the pro-
duction of guidance for procurers by OGC and DTl on
“Capturing Innovation” ' (2004). This guidance encour-

aged public sector organisations to be intelligent,

http://ec.europa.eu/enterprise/

leadmarket/leadmarket.htm

http://standards.eu-innova.org/

Pages/Steppin/Default.aspx

http://www.omc-ptp.eu/

2.5.2

http://www.berr.gov.uk/files/
file12093.pdf

http://www.ogc.gov.uk/docu-

ments/capturing_innovation.pdf



demanding customers open to new ideas. It contained
practical advice on dealing with innovative proposals
and propositions and offered advice on encouraging

suppliers to provide innovative solutions.

DTI’s Five Year Programme “Creating wealth from knowl-
edge” > (November 2004) further stressed the need

for the government to become a more intelligent cus-
tomer, to improve value for money for the government
by building innovation into departments’ procurement
practices. It committed DTl and OGC to “Establish a new
ideas portal —a mechanism for firms, inventors and
researchers to submit unsolicited, innovative proposals
to the public sector” ' In the event a government-wide
portal was not pursued but instead it was decided that
a number of recommended approaches to the seeking
and, where appropriate, the procurement of innovative
solutions should be developed. The OGC/DIUS guidance,
“Finding and Procuring Innovative Solutions” '/, was

published in August 2007.

The “Cox Review of Creativity in Business: building on
the UK’s strengths”

that the government and the business, broadcasting

(December 2005) set out the steps

and education sectors should take to ensure that UK
businesses harness the world-class creative talents that
the UK possesses. The review included a recommen-
dation on using the power of public procurement to
encourage more innovative solutions from suppliers.
The UK government established an industry led Envi-
ronmental Innovations Advisory Group in 2003. This
group took forward the ideas set out in “Capturing
Innovation” and developed the forward commitment
procurement model together with OGC. In 2006 it set

about demonstrating the approach.

The recent Science & Innovation White Paper, “Innova-
tion Nation” "7 (March 2008), is an important develop-
ment in looking at how demand drives innovation. The
document highlights the key role that public procure-
ment plays in encouraging the development of new
technologies and providing innovative solutions that

provide better public services and respond to societal

challenges. An important commitment in the White
Paper is for each government department to include

an innovation procurement plan as part of their com-
mercial strategy, setting out how the department will
embed innovation in its procurement practices and seek

to use innovative procurement mechanisms.

A further important development is the publication
of Lord Sainsbury’s “Review of Government’s Science
and Innovation Policies” “* (October 2007). This report
emphasised the need for a greater coordination across
the public and private sectors. Innovation should be
made a core part of the mission statement of each gov-
ernmental department, and embedded in departmen-
tal strategic objectives. Aleadership role is foreseen for
the Technology Strategy Board to create critical mass
and coherence. Supply side support for research and
innovation will be in place, but also working with gov-
ernment departments to use other levers such as stand-
ards, innovative regulation and procurement. Govern-
ment procurement will be improved by an “outcome-
based approach” and new procurement approaches will
be introduced to stimulate innovation (for example, for-
ward commitment procurement and competition of

ideas).

Another relevant policy development is the review of
the Small Business Research Initiative (SBRI). The SBRI
is a cross-departmental programme, which primarily
intends to stimulate and increase the demand for R&D
from high-tech SMEs and to give them the opportunity
to gain a first customer for new technologies, support-
ing development and demonstration. Lord Sainsbury’s
Report made recommendations for a reformed SBRI
model to transform the financing of innovative SMEs.
The recommendations were based on the successful US
Small Business Innovation Research (SBIR) programme.
The reformed SBRI model was piloted during 2008 with
full roll-out planned for April 2009. More information

on the UK SBRI can be found in the excursus.

In January 2007, the government announced in “Trans-
forming Government Procurement” ©' a new vision for

government procurement (incorporating innovation

http://www.berr.gov.uk/files/
file12618.pdf

ibid.

http://www.ogc.gov.uk/docu-
ments/Finding_and_Procuring_

Innovative_Solutions_(3).pdf

http://www.hm-treasury.gov.uk/

coxreview_index.htm

http://dius.dialoguebydesign.
net/rp/Sciencelnnovation_
web.pdf

http://www.hm-treasury.gov.
uk/d/sainsbury_reviewos1007.
pdf

http://www.hm-treasury.gov.
uk/d/government_procurement_

pui47.pdf



and sustainability) and the regime required to achieve
that vision based on a more professional government
procurement service, supported by a smaller, higher cal-

ibre Office of Government Commerce.

(March
2007) also identified ways of harnessing public sector

The “Sustainable Procurement Action Plan”

purchasing power, such as Forward Commitment Pro-
curement, to make innovative and sustainable solutions
more widely available and affordable to others and to

deliver a low carbon economy.

The government published “Building a low carbon econ-
omy: unlocking innovation and skills” <> (May 2008) in
response to the CEMEP (Commission on Environmen-
tal Markets and Economic Performance) report. This sets
out how the government will make the UK one of the
best locations in the world to develop and introduce
low-carbon and resource-efficient products, processes,
services and business models. The Commission specifi-
cally highlighted forward commitment procurement as
an important means of creating demand-pull for envi-

ronmental innovations.

In 2008 DIUS, charged with scaling up and replicating
the forward commitment procurement (FCP) approach,
launched a forward commitment procurement capacity
building and project support programme through an
“Innovation for Sustainability Competition” “*. The aim
of the competition is to increase awareness and access
to FCP as a practical tool to enable procurement of inno-
vative solutions, and support a select number of inno-
vative flagship projects that can be picked up and repli-

cated across the public sector.

The establishment of the Technology Strategy Board

as an executive Non Departmental Public Body (NDPB)
of the Department for Innovation, Universities and
Skills on 1July 2007 is a significant development. The
Technology Strategy Board’s role is to stimulate tech-
nology-enabled innovation in the areas where there is

a clear potential business benefit and which offer the
greatest scope for boosting UK growth and productivity.
The Technology Strategy Board will invest in new ideas,

build networks, promote knowledge exchange and pro-
vide leadership. It will act as a catalyst to stimulate new
areas of activity for business and provide a longer-term
view of future technology and innovation needs across
the UK economy and globally. Its activities include Col-
laborative R&D, Knowledge Transfer Networks, the Small
Business Research Initiative, Innovation Platforms and

Knowledge Transfer Partnerships.

In late 2005, the Technology Strategy Board (when

still part of the Department of Trade and Industry)
announced its first Innovation Platforms. An Innova-
tion Platform focuses on major policy and societal chal-
lenges, such as climate change and an ageing popula-
tion, through understanding how the government plans
to use regulation, standards, procurement and fiscal
levers to address the challenge. Through the Innovation
Platform, the Technology Strategy Board works with the
relevant policy makers and procurement experts from
the department, with people from business, research,
and regional organisations, to help define the scope of
the challenge and options for how best to respond. Once
the challenge has been identified, appropriate activities
are put in place, such as research programmes to stim-
ulate business innovation and to ensure UK businesses
are ready with innovative solutions to take advantage
of future procurement opportunities issued by the gov-

ernment department.

The NHS National Innovation Centre (NIC) “” is one
interface between non-NHS sourced innovations and
the marketplace that is the NHS. One criticism that
innovators & suppliers have had of that market is that it
is not good at indicating to potential suppliers what its
problems are and hence what innovations it would like
to receive that would help it address those issues. The
NIC has worked with several DH & NHS bodies on a pro-
gramme called “Wouldn’t It Be Good If...2” (WIBGI) which
is designed to identify NHS un-met needs (i.e. areas
open to technological innovation) and to provide devel-
opment support for key innovations. In this respect it is
therefore similar to Phase 1 of the SBRI programme and

the two organisations are in collaborative dialogue.

http://www.defra.gov.uk/sustain-
able/government/publications/
pdf/SustainableProcurementAc-

tionPlan.pdf

http://www.defra.gov.uk/envi-
ronment/business/commission/

pdf/cemep-response.pdf

http://www.dius.gov.uk/policy/

public_procurement.html

http://www.innovateuk.org/

http://www.nic.nhs.uk/Pages/

Home.aspx



In its work over recent years, the UK government has
developed a policy on innovation in public procurement
seeing it as one of number of policy goals that can be

delivered through procurement. The policy states:

“The Government’s policy on innovation in public sec-

tor procurement is to encourage and embed innovation,
where it will help deliver higher quality public services at
good value for money and in a way that is consistent with
the UK regulations, EU Procurement Directives and EU Tre-
aty obligations. In particular the government’s harnessing
of innovation in public procurement must not discriminate

against suppliers in other member states.”

STl rationales, economic rationales and sustainabil-

ity rationales are all present in the debate and initia-
tives in the UK. The UK seems to have gone through a
twofold exercise: first, the UK has gone through a bot-
tom-up exercise to spot good innovative procurement
practices (OGC/DIUS guidance, Finding and Procuring
Innovative Solutions, August 2007), some of which have
been picked up by government departments. For exam-
ple, the Department of Health and Department for Busi-
ness Enterprise and Regulatory Reform adopted the
forward commitment procurement model to source
smart, ultra efficient lighting for the NHS. Second, pub-
lic procurement for innovation has been positioned as a
new policy instrument in a strategic approach. This has
resulted in procurement of innovation being picked up
by the Technology Strategy Board as a strategic instru-
ment that is part of the integrated approach set out in

the Innovation Platforms.

Sweden

Developing a national policy in Sweden is quite diffi-
cult since local authorities and county councils are very
independent. This is, to some extent, and at least in
practice, also the case for governmental agencies. For
about fifteen years, they have full budget responsibil-
ity and can claim increased costs as a result of imposed
policy enforcements. On the one hand, these organi-
sations benefit from this because they have a lot of

freedom in the planning of their operations. On the
other hand, it leads to a decentralised budgeting proc-
ess, which makes it hard to govern these organisations

and to develop and to implement a coordinated policy.

However, one way of getting the procurement of inno-
vation topic on the agenda of public organisations is by
starting with more innovation-oriented organisations.
Today, the appropriation directions ““ for a few Swedish

public authorities state that they shall perform activi-

ties that stimulate innovation within their field. One

example is The Swedish Energy Agency. Among other

things, it facilitates market introductions of new energy

and environmental friendly technologies by providing

support for technology procurements.

www.ogc.gov.uk/documents/In-
novation.pdf

Despite the fact that national policy development is dif-

ficult, the political interest in using public procurement This is a government directive

as a demand instrument to stimulate innovations is ris- putting an appropriation at the
disposal of the spending authori-

ing. Especially the Ministry of Enterprise, Energy and ty and specifying the allocation
Communications is interested, but also to some extent
the Ministry of Finance, being responsible for public

procurement.

The Swedish Government’s strategy “Innovative Swe-
den - a Strategy for Growth through Renewal” first
mentioned the use of public procurement to stimulate
innovation in 2004. Although public procurement was
included in this strategy document it has not lead to

development of national policy yet.

In May 2006, the Swedish Government requested an
investigation of how public procurement can stimulate
innovation, including technological development and
business opportunities. The assignment was given to
the Swedish Agency for Economic and regional Growth
(NUTEK) and the Swedish Governmental Agency for
Innovation Systems (VINNOVA). They were asked to col-
laborate with the National Board for Public Procure-
ment (NOU). The organisations found that despite the
lack of a national policy for stimulating innovation
through public procurement, some public actors were

already using forms of innovation procurement, such as



infrastructure actors like the Swedish Road Administra-
tion (Vagverket) and Swedish Rail (Banverket).

VINNOVA's report “Public Procurement as a Driver for
Innovation and Change” “” (2007) can be considered the
first real strategic document on the issue in Sweden. It
was in fact a proposal to the government on public pro-
curement of innovation. The main message was that
stimulation of innovation in public procurement proc-
esses must become a strategic issue for all Swedish pub-
lic agencies. It was recommended to introduce public
innovation procurement (defined as procurement that
includes R&D) as a general method of procurement in
Sweden. This requires clear incentives and supporting
structures. Suggestions for incentives were a) stating
that 1% of the total volume of procurements should be
allocated to innovation procurements and b) highlight
successful procurements and reward them. In terms of
supporting structures; public R&D agencies with R&D-
review as a core business could assist procuring agen-
cies to assess innovative potential. Furthermore the
report recommended simplifying the procurement
process requirements and coordination of demand
(however, considering the innovation potential of SMEs).
A final recommendation was to create a reliable infor-
mation source on public procurements to evaluate the

scope of procurements and innovation capacity.

Recently (October 2008), the government presented its
“Research and Innovation Government Bill”. VINNOVA
had proposed a specific chapter on public innovation
procurement for this bill. Although the presented bill
does not include the full proposal by VINNOVA, it does

address opportunities of public procurement.

First, it mentions the general potential of public pro-
curement to increase innovation activity in both pub-
lic organisations and companies (section 8.6). Develop-
ment of methods and competence regarding the design
of procurement processes is emphasised. In light of this
need, VINNOVA will conduct a number of pilot projects
to demonstrate different variants of innovation promot-

ing procurement.

Second, the opportunity of SBIR-like initiatives to sup-
port the development of new knowledge intensive
enterprises is described (section 8.6.1). The Swedish gov-
ernment intends to further investigate the prerequi-
sites for such programmes for societal sectors where
public actors have a responsibility, like infrastructure,
energy, health care and medical service. This part of the
bill even states that one percent of the appropriation to
central government authorities should be used for inno-
vation contributions aiming at developing new knowl-
edge intense enterprises. If the parliament agrees on
the Bill, it can be considered the first policy document

on public procurement to stimulate innovation.

VINNOVA's commitment to promoting public procure-
ment for innovation has led to the setup of a pilot pro-
gramme at VINNOVA in 2008 (also referred to in the
Research and Innovation Bill). The programme aims at
setting up five pilot projects on public innovation pro-
curement. In these projects a variety of methods, cri-
teria and pre-requisites will be studied. The pilots will
include innovation-promoting procurement (R&D is
optional), procurement of innovation (R&D is a prereq-
uisite) and innovative procurement methods. The public
innovation procurement pilots will be organised around
specific (procuring) actors from different sectors. The
areas chosen for setting up pilots are environment tech-
nology, environmental criteria, e-health, lead market
initiative areas and standard products (incremental,
substitution). Also different strategies will be explored:
bundling of demand, having one big buyer cooperat-
ing with smaller buyers, and Coordinated Framework
Agreements. Issues like IPR, risk management, SMEs,
state aid, trust and confidence will be addressed in all
pilots. VINNOVA will try to involve all levels of stakehold-
ers at various stages of the process and system, in order

to ascertain a sustainable system.

The policy presented in the “Research and Innovation
Government Bill” is mainly based on STl and industry
rationales. This leads to the built-in conflict, since the
public procurement regime is set to increase the cross-

border trade within EU, and the innovation initiatives

http://wwwyinnova.se/upload/

EPiStorePDF/vp-07-03.pdf



are normally derived from an interest in fostering

national or regional supplier markets.

Another conflict exists within the public procurement
regime; so far there is no coordination of the legal
framework, value for money driver and political/societal
goals. Procuring actors have to take into account a vari-
ety of social, political and practical aspects and there is

yet no framework that helps them to prioritise.

Although national policy making in Sweden is rather
complex, the recently presented “Research and Innova-
tion Government Bill” may be the start of national pol-
icy development. Once approved by the parliament,
the bill may lead to the development of a coordinated
national strategy on public procurement of innova-
tion. In this national policy, rationales have to be made
explicit and priorities need to be set. This implies inter-
est and backup from both political and non-political

decision makers.

The pilot programme initiative from VINNOVA may play
an important role as a way to learn and get all required
stakeholders involved. The pilot initiative will build on
the incentive of Swedish public authorities to perform
activities that stimulate innovation within their field.

The Netherlands

Since 1999 it has been the explicit policy of the Dutch
government to be a professional buyer, by which is
meant that the procurement process should be innova-
tive (a challenging demand and new forms of contract);
a European buyer (better complying with EU-rules) and
an electronic buyer (using ICT for more transparency).
Apart from that, first steps towards green procurement

were set.

The attention for professional procurement has been
growing and asks for changes in approach and organ-
isation of procuring organisations. To inform govern-
ment procurers of these developments in their sector,
PIANOo

ernment procurers, was initiated in 2005 as an answer

, the Netherlands knowledge network for gov-

to the parliamentary inquiry into buildings frauds in

the Netherlands. This network creates connections
between public procurers to exchange best practices
and knowledge. In order to do this PIANOo organises
meetings and seminars (including the annual congress,
with around 600 government procurers) and virtual
instruments (including a discussion forum with over
2700 participants). It has recently set up a European dis-
cussion forum for public procurement practitioners
(around 130 members). PIANOo is also involved in sev-
eral international developments, such as the Interna-
tional Public Procurement Conference (IPPC) and several
European Commission initiatives, such as STEPPIN.
Specific attention for procurement of innovative solu-
tions started in 2004 with the growing awareness that
public procurement of innovative products and services
could contribute to the solution of important societal
problems and innovation policy objectives. Public pro-
curement and innovation was mentioned in the plans
of the Cabinet in different ways (Coalition Agreement,
February 2007):

The Government will promote innovative

entrepreneurship, being a large buyer.

The Cabinet will harmonise and simplify procure-

ment rules (a new public procurement law).

Publication of tenders should be centralized at one

internet site (TenderNed).

Firms that present innovative solutions will be in

good books (Launching Customer).

The government stimulates innovations by giving
R&D-commitments to SMEs (Small Business

Innovation Research).

In recent years several parallel procurement initiatives
were started in the Netherlands. All of them include a

role for innovation, although its extent differs.

The ministry of Economic Affairs initiated a Small Busi-
ness Innovation Research (SBIR) pilot in 2004. The most
important objective to start this pilot was to give SMEs

http://www.pianoo.nl



the opportunity to come up with innovative solutions
for major societal problems (formulated by the minis-
try) and helping them to bring these solutions to the
market on a contractual basis. The programme was
inspired by the US SBIR programme in which govern-
ments spent a set percentage of their annual R&D
budgets in innovative SMEs. More information on the
Netherlands SBIR can be found in appendix A1.

Another parallel initiative was the announcement in
2006 by the central government of the ambition to con-
sider green alternatives at 100 % of procurement deci-
sions in 2010. Green procurement ' is being facilitated
by SenterNovem. In cooperation with producers Senter-
Novem has developed characteristics of sustainable

(and often innovative) alternatives for procurers.

The Launching Customer programme started in 2006,
initiated by the Ministry of Economic Affairs. Two gov-
ernment roles were foreseen related to procurement
of innovations. First, it was found that the government
could act as a first customer for innovative products
and services (being a lead-buyer). Second, the govern-
ment could play an important role in creating a mar-
ket for innovative products or services (being a launch-
ing customer, creating a lead market). Activities within
the Launching Customer programme were aimed at cre-
ating awareness and informing policy makers and gov-

ernment buyers; nowadays activities are focused on:

Combining category management and procuring inno-
vation: In 2007 a Chief Procurement Officer (CPO) was
appointed by the minister of Economic Affairs to coor-
dinate procurements of several national departments
(ministries). The main incentive for setting up this
office was that horizontal coordination and cooperation
between departments is very difficult. Advantages of
interdepartmental procurement are financial (less but
larger procurements: scale) and may lead to new lines

of thinking, enabling procurement of innovation.

In 2007 a new interdepartmental group Knowledge and
Innovation was installed. This group develops innova-
tion programmes for specific policy domains in need

of innovative solutions (safety, water, health, energy,

health foods, sustainable agriculture and bio-diversity).
This group considers demand-based innovation policy
instruments (e.g. SBIR, procurement of innovation, Lead
Markets Initiative, pre-commercial procurement) as an

option within these programmes.

At the end of 2008 the Parliament challenged govern-
ment to be an innovative buyer in 2009 (10 cases), to
procure innovation (10 cases) and to formulate SMART

goals for these actions in the 2010 budget.

http://www.senternovem.nl/du-
urzaaminkopen/index.asp.uk/
files/file12618.pdf

The above initiatives in the Netherlands were initiated
separately. The Cabinet plans from 2007 did not result
in policy making in terms of the development of a strat-
egy integrating the separate initiatives. One explana-
tion may be that different actors with different ration-
ales are responsible for the initiatives. STl rationales and
rationales from specific policy fields led to the initiation
of the interdepartmental group Knowledge and Innova-
tion. SBIR is mainly driven by economic and industrial
policy rationales, although STl and rationales from other
policy fields play a role as well. The Green Procurement
initiative is derived from sustainability rationales. Eco-
nomic rationales led to the Launching Customer initia-
tive and may also have contributed to the installation

of a Chief Procurement Officer. Rationales from within
the procurement domain (government as a provider of
goods and services) have contributed to the PIANOo ini-

tiative and the Chief Procurement Officer.

Although these rationales are not explicitly formulated,
most of the rationales seem to be in place in the Neth-
erlands system. However, economic and industry ration-
ales seem to dominate the debate and the initiatives
that are set up, which may not lead to finding and pro-
curing the most innovative solutions. A next step would
be the development of a national strategy on public
procurement of innovation by the government, inte-
grating the existing initiatives. To realise such a strat-
egy it would be necessary to make rationales explicit

in a policy debate and prioritise them. This implies

the involvement of politicians in the debate, to make
choices at national level.



3.5.5 Belgium (Flanders)

Political commitment for public technology procure-
ment is found in the “Flemish Coalition Agreement
2004-2009”, which states that public procurement

will be used to stimulate the innovation potential of
industry. The “Flemish Innovation Policy Plan 2005-
2010” defines nine routes for an integrated innovation
approach, of which route five is to set an example as an
innovating government. This means integration of inno-
vation horizontally in government policy and organi-
sations, using standards and norms for setting the ini-
tial impetus for the development of new generations of
products, foreseeing possibilities for supporting devel-
opment of new services/products in public procure-

ment, special attention for seven domains.

However, up to two years ago, Flanders was not actively
developing a policy on public procurement of innova-
tion until the Flemish innovation agency IWT picked up
the theme from European Commission initiatives and
saw opportunities as a result of the above political docu-
ments. With the consent of the Flemish government IWT
started to explore public technology procurement as a
new demand-driven tool to stimulate innovation. The
topic was therefore explicitly embedded in innovation
policy and considered as an alternative instrument to the
more traditional subsidy instruments. The main objective
was to generate a methodology, which could be used and

implemented throughout all government departments.

IWT chose to explore procurement of innovation as a
new innovation policy instrument within a thematic
working group of the Innovation Platform on Environ-
(MIP) (2006-2007). This

resulted in a Flemish manual on procurement of inno-

mental issues and Energy

vation (Feb 2008, under translation) and a proposal to
the Flemish Government for a pilot scheme on pre-com-
mercial procurement in 2008-2009 (10-15 million EUR)
within the MIP.

Below the Flemish model for procurement of innova-
tion is presented. The model consists of an integrated
procurement process covering the complete path start-

ing from the political ambitions to the final commercial

procurement. The Flemish model is built up around two
essential building blocks: the master plan and the inno-

vation platform.

The master plan starts from an analysis of the actual
situation with regard to a socio-economic problem or a
public service that has to be improved or newly devel-
oped. Additionally an estimate on the future socio-eco-
nomic evolution in society is given including the citi-
zens’ expectations on solutions for the socio-economic
challenges and the public service level. Based on this
vision a desired future outcome is expressed. Subse-
quently the opportunities for innovation are explored
by detecting the limits of the actual solutions when
extrapolating/stretching these in order to try to achieve
the desired outcome. The master plan should be concise

and preferably not too technical in nature.

The master plan forms the input for the innovation
platform. The innovation platform brings representa-
tives from all stakeholders together to further develop
the master plan and technically translate it. Contracting
authorities, research institutes, enterprises and industry
sector organisations will constitute the platform. The
Flemish Innovation Agency (IWT) will act as a facilitator
with an innovation policy interest. The innovation plat-
form decides which mix of policy instruments is most
desirable to achieve the outcome foreseen in the mas-
ter plan. It also evaluates the opportunities of innova-
tion procurement. The innovation platform in the Flem-
ish model is headed by the contracting authority, which
means that the procurement dimension is dominating.
The innovation platform will position innovation pro-
curement in the innovation cycle and define what form
of procurement should be chosen (commercial or pre-
commercial). However, other stakeholders can further
explore the opportunities offered by the other instru-
ments available from the policy mix and launch comple-
mentary initiatives (e.g. launching basic research initi-
atives at research institutes, launch industry R&D with
or without grants, propose tax measures, etc.). Although
the model is primarily designed for innovation procure-
ment purposes it may have a wider functionality and

pay-off with regard to innovation.

These seven domains are in-
frastructure, energy, culture,
health, environment, mobility

and welfare.

The Innovation Platform on En-
vironmental issues and Energy
(MIP) was created in 2006 in or-
der to stimulate innovation in
the Flemish environmental/en-
ergy sector. MIP was setup as col-
laboration between energy, envi-
ronment and innovation, bring-
ing together industry, govern-
ment, universities and research
institutes. Within MIP both sup-
ply-side measures and demand-
side measures are considered

(regulation, public procurement).
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The Flemish model for innovation procurement

The pilot scheme on innovation procurement that has
been approved by the Flemish Government in July 2008
will be the first implementation of this model: the pilot
scheme has been introduced to all interested stakehold-
ers in September 2008, followed by a positive response
from all governmental departments. At the beginning
of 2009 procurement projects were defined. MIP is the
innovation platform for exploring the opportunities of
a systematic approach on public innovation procure-
ment in the domain of energy and the environment. 10
million EUR funding has been raised for the pilot in the
innovation department and 5 million EUR will be added
by procuring departments. A permanent cell ‘iInnova-
tion Procurement’ within IWT and training of procurers
in a master class will be in place to support the pilot. In
case the pilot proves successful full rollout is foreseen
for 2010-2014.

In Flanders there is a debate going on in terms of hori-
zontal innovation policy, cutting across policy domains.
Innovation should be part of all policy domains and not
just the innovation/industry policy domain. The Flemish
Innovation Policy plan 2005-2010 emphasises that inno-
vation as a scope for policymaking should be fully inte-
grated in all policy domains of the Flemish government.

At the moment rationales on procurement of innova-
tion originate from innovation policy and to a lesser

extent from specific (sector) policy domains.

Main conclusions are that in Flanders public innova-
tion procurement has become part of the national inno-
vation policy strategy, although it has not been imple-
mented yet. The details of the innovation procurement
process and of the building blocks need to be further
worked out in the planned pilot programme. The value
and composition of a balanced policy mix comprising
procurement of innovation still needs to be unravelled:
it is felt that the innovation platform plays a key role in
this regard.

Germany

Germany has seen several initiatives as regards to pub-
lic procurement of innovation during the last years.
Among others two major publications have been prima-

rily recognised.

One is the Fraunhofer study for the European Commis-
sion on public procurement, led by Jakob Edler, which

refers to public procurement as an innovation policy
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instrument or mechanism that acts as a tool for devel-
oping new technologies and raising investment in inno-
vation and research (2005). 3“ This study mentions all
major documents concerning public procurement in
Germany at that date and discusses the relevance of the

MEAT °> criteria in public purchasing in Germany.

Comparably, the Ministry of Economics at that time
published the results of a working group within the
German government initiative “Partners for Innovation”,
led by Rainer Jakel and Knut Blind, which promotes a
new approach of innovation policy that is to say a sig-
nificantly improved one with more intensive coordi-
nation of public funding and public demand in order

to leverage promising technologies, also including the

enhancement of public procurement processes.

In 2006 the Federal Ministry of Economics and Tech-
nology (BMWi) together with the German Association
Materials, Management Purchasing and Logistics (BME)
published a brochure dealing with new impulses for
the procurement of innovation in order to open up a
fruitful discussion on this topic. 5/ This brochure gives
recommendations on how public procurement can be
designed in order to be more innovative during the pro-
curement process and to spur innovative solutions. It
refers to the EU directives and procurement law and
provides guidance for procuring authorities. Best prac-
tice examples are presented in this brochure to under-

line these recommendations.

Furthermore, Germany has put special emphasis on

public procurement as regards to sustainability
,e.g.“buying green”.The

annex of this brochure shows the example of “Particle

Filters in Public Railcars”.

German public authorities have developed several
platforms for electronic procurement which facilitates
the processes of public purchasing. One centralised
platform that serves at national and at federal level is

“E-Vergabe” (English: Electronic Procurement)

One prominent example of the public sector’s technol-
ogy needs is the toll collection system for freight vehi-
cles using the German highways which includes new
technologies, e.g. Global Positioning System, GPS. This
system is the only complex toll billing system worldwide

that operates without affecting the flow of traffic.

In 2006 the German government has set up a national
strategy for its innovation policy involving all national
ministries in the process. The major aim is to “...turn
Germany into the most research-friendly nation in the
world.” °° In order to foster innovation at all levels the
German government has been and is still releasing 15
billion EUR for programmes fostering new technologies.
This includes an increase of the investment in research
and development as intended by the Lisbon strategy

and the definition of major innovation policy priorities.

The strategy is called High-Tech Strategy and has the fol-
lowing priorities: developing lead markets, improving
the cooperation between science and industry, acceler-
ating direct application of research findings including
major fields of interest such as health, security, energy,
optical technologies, information and communica-

tion as well as nano-technology. Each of these fields has
received a clear timetable of what to achieve between
2006 and 2009. Furthermore each area will be explored
by a strength-weakness analysis. The particularity about
the High-Tech Strategy is that it includes the support of
all ministries of the German government with the over-
all aim for Germany to become a leading nation in all
high-tech related fields. All research and development
activities will be directed and tuned to reach this goal.
This strategy puts innovation policy as one of the major

rationales of government activities.

Furthermore - and this is especially interesting for pub-
lic procurement of innovation - the High-Tech Strategy
aims at making public authorities more responsible for
the dissemination and also application of new technol-
ogies. Therefore, also the public procurement system is
seen necessary to be reorganised, even more since every

year the German public authorities award contracts of

Edler et al.: Innovation and Public
Procurement: Reviews of Issues at

Stake. Fraunhofer Study, 2005.

MEAT — Most Economically

Advantageous Tender.

Jakel, R: / Blind, K.: Innovations-
faktor Staat — Aktiver Promoter
und intelligenter Rahmensetzer,

Stuttgart, 2005.

Bundesministerium fiir Wirt-
schaft und Technologie (BMWi)

+ Universitdt der Bundenswe-

hr + Bundesverband Material-
wirtschaft, Einkauf und Logistik
eV.: Impulse fiir mnovationen im
offentlichen Beschaffungswesen.

Berlin, 2006.

The High-Tech Strategy for Ger-
many published by the Feder-
al Ministry of Education and Re-

search, Berlin, 2006.



about 260 billion EUR (12 % of Germany’s gross domestic
product). The public procurement system is planned to
be modernised in order to make it more suitable to the
introduction of new products and technologies during

procurement activities.

As part of a coordinated innovation policy the German
government will improve public procurement for the
dissemination of new technologies. This includes the
development of an enhanced information infrastruc-
ture in the public procurement system to enable agen-
cies to seek early information about the latest technical
developments on the market. Further training concern-
ing procurement-related issues, such as determining
requirements, invitations to tender, assessment con-
cepts and implementation procedures to procurement
that targets innovation (integrated procurement man-
agement) is planned. Six ministries have agreed upon
increased joint efforts concerning an innovation-ori-
ented public procurement. These ministries are: Minis-
try of Economics and Technology; Ministry of the Inte-
rior; Ministry of Defense; Ministry of Transport, Building
and Urban Affairs; Ministry for the Environment, Nature
Conservation and Nuclear Safety; Ministry of Education
and Research. All administrative agencies and procure-
ment offices at federal, state and municipal level must
take part in the strategic task of fostering innovation
through public procurement. External experts should
evaluate government procurement offices to ensure
they meet the standards as regards to economical effi-

ciency and user-friendliness.

As a special “treat” the German government has cre-
ated the Government Contractor Innovation Achieve-
ment Award (awarded at the “Day of the Public Procur-
ers”). This award is given once a year to the most inno-
vative product that was purchased through public pro-
curement and the most innovative public procurement
process initiated by the Federal Ministry of Economics

and Technology.

The High-Tech Strategy includes stakeholders at all lev-
els: decision makers, politicians, industry and research.
Public procurement of innovation is therefore incor-
porated in a comprehensive policy mix that includes

all areas of innovation. The process of conducting the
High-Tech Strategy is supervised by the industry sci-
ence research alliance of the Federal Ministry of Educa-
tion and Research that report annually. Bringing all this
together, it can be called an all-embracing strategy, or a
political vehicle that involves stakeholders at all levels.
However, as regards to concrete activities concerning
innovation-oriented public procurement within the
High-Tech Strategy no major scheme has started yet. A
next step for Germany could be a pilot project show-
ing that through public procurement the government
can act as an intelligent buyer. It could represent pub-
lic authorities as being a role model when it comes to

demanding innovation.

In terms of rationales, the High-Tech Strategy is mainly
driven by economic and industry rationales. However,
the High-Tech Strategy also fosters innovation and the

solution of major societal challenges.

France

Created in 1989, the Richelieu Committee is a lobby
group of innovative SMEs whose goal is to facilitate

the linkage between SMEs and world market lead-

ers. In order to reach this goal, they have designed sev-
(2006).

This programme is focused on increasing the amount

eral programmes among which the SME pact

of large companies’ procurement from innovative SME,
by organising technology brokerage events, an online
web matching tool, an annual observatory of best pro-
curers. Among the 50 players who have signed up for
the programme, there are many CAC-40 French compa-
nies, but also several key public players; four ministries
(including the Ministry of Industry, SME procurement
ratio = 19 %), the lle-de-France public hospitals network

of procurers (SME procurement ratio = 10 %), some key

http://www.smepact.eu



public research organisations (including Atomic Energy
Center, SME procurement ratio = 25 %), public compa-
nies (like French Post, SME procurement ratio = 33 %),
and even municipalities such as the Paris City Office. In
the absence of a Small Business Act, joining this SME
pact was, for the French public players wanting to fur-
ther explore public procurement of innovations from

SME, the closest one could get on a volunteer basis.

At the end of 2007, L. Stoléru, a former socialist Minis-
ter, presented to President Sarkozy his report on public
procurement and SMEs in which 15 key measures were
proposed. First of all, he suggested to forget about the
quota obsession that drives most Small Business Act
advocates who think we should copy-paste the Ameri-
can Small Business Act model: according to his figures,
French SMEs already collect about one third (in value) of
all public procurement. The report insists more on other
measures that could be taken, like negotiating with
WTO an increase of the amount above which formal
procurement is mandatory. In L. Stoléru’s view, design-
ing a “European Small Business Act” should consist in
grouping together several measures and tools to stim-
ulate SMEs, rather than just one compulsory quota for
SME procurement. Other ideas proposed in the report
are: reserving up to 15% of high-tech and innovative
procurements to SMEs that invest 10 % in R&D, changes
in the public procurement law (excluding for example
the public hospitals), creating a unique web portal for
all regions and the central government, making allot-
ment more systematic. He also proposed to create a new
guarantee fund that would limit financial risk of pro-
curer in case of failure of the SMEs. Another set of prop-
ositions concerns payments: reducing payment delays
to 30 days, doubling upfront advance payments, sub-
scription by public procurers of reverse factoring con-
tracts to ease SME payments, etc. Finally, L. Stoléru imag-
ines a system in which the largest public French procur-
ers could mentor and coach 3 or 4 innovative SMEs per
year, accompanying them to international markets.

In a nutshell, Stoléru’s report shows how the Small Busi-
ness Act success in the US is more due to the adminis-
trative structures than the existence of an act. France

should create a new “France SME” network in all its

regions, together with OSEO the National Innovation
Agency, in order to inform and train SMEs in the fields of
national and international public procurements.

Things accelerated early 2008 when the French Minister
of Industry, Lagarde proposed a blueprint for a new law
aiming at modernising the French economy. In July both
Parliament Houses passed this project called “Law of
(LME). This is a major

structural revamping of the French economy. The LME

http://www.modernisatione-

conomie.fr

Modernisation of the Economy”

explores 5 fields and contains 173 articles. The current
financial crisis, potentially lethal for many SMEs, drove
the French government to speed up its introduction. A
dedicated web portal was designed to inform about the
LME and show the calendar of decrees passed.

Among the 10 most important measures of the LME, we
can find the creation of an experimental French Small
Business Act, directly inspired by one of the propositions
found in the Stoléru report. This corresponds to article
n°26 in the final text of the law. The article stipulates
that public procurers will be able to give preferential
treatment for innovative SMEs provided the following

conditions are met:

The procurer can use this preferential treatment up

to 15 % of its annual procurement budget.

The bid is smaller than 133.000 EUR.

The SME concerned can demonstrate a 10 % R&D
effort rate (ratio in terms of staff or budgets involved
in R&D).

Public procurers will also be allowed to favour SMEs
when their bid is considered equal (i.e. minimal discrep-
ancies amongst several offers). This law offers a 15% lee-
way to public procurers who want to try out innova-
tive solutions offered by SMEs, in that respect it is more
an encouragement than an obligation. The law will be

experimentally tested during a 5-year period.

The Richelieu Committee, in charge of the SME Pact,
considers this article of LME as a good first step in
the right direction, and they propose to extend it at
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European level in 2 areas: raising the maximum bidding
amount (currently around 100.000 EUR to make sure
this is considered under the “public procurement” limit)
and including in the scope of public procurers other
public players not currently included (like French Rail-

ways, French Post, French Power Company).

Both L. Stoléru and Comité Richelieu deem that albeit
“15% reserved for innovative SMEs” sounds like a quota,
it is however a dispensation to the existing rules, an
open door to lure public procurers into innovative solu-

tions proposed by SME.

Developments on public procurement of innovation in
France are solemnly driven by industry rationales, the
support of French SMEs. Innovation rationales or sec-
toral rationales have not been mentioned (although of
course increasing the innovation capacity of SMEs is an
important objective). An advantage of this single-track
approach of innovation procurement is the fact that
there are no conflicting rationales that could hamper
the start-up of actual initiatives. On the other hand one
may ask what the potential impact of the Small Busi-
ness Act on France’s total innovation system will be,
since SMEs still only account for the smaller part (15%)

of public procurement budgets.

Conclusions and recommendations

Conclusions on policy developments

What can we learn from comparing countries, now that
we have described policy developments on public pro-
curement of innovation in several member states? Can
we define success factors for establishing a policy on

procurement of innovation?

In the UK public procurement is acknowledged as an
innovation policy instrument. A strategic approach,
coordinated by the Technology Strategy Board, is under
development. The Innovation Platforms concept facil-
itates horizontal coordination between government

departments focussed on a specific technological or

societal challenge. At the same time good practices
were identified and studied, which led to recommenda-

tions for procurement policy makers and procurers.

The recently published Research and Innovation Bill
may be the start of national policy development on
public procurement of innovation in Sweden. However,
a national policy debate seems necessary to address
the possibility of conflicting interests. Political priori-
ties have to be set. A pilot programme is being setup by
VINNOVA to identify success and fail factors of procure-
ment of innovation in practice. This is done by experi-

menting with different procurement situations.

In the Netherlands many different stakeholders have
identified public procurement as a strategic instrument
(at the government level and by various departments).
There is no strategy on public procurement of innova-
tion to integrate different policy initiatives. Rationales
have to be made explicit in a policy debate, involving
politicians so priorities can be set. An interdepartmen-
tal SBIR-programme has run for a couple of years now,
but so far this has had little spill over effects to contract-

ing authorities.

In Flanders, public procurement is embedded in the
new innovation policy strategy. A pilot programme has
recently started, initiated by the Flemish Innovation
Agency IWT.The programme intends to involve different
government departments by having them initiate a call
and making means available for organising a procure-
ment of an innovative solution. By realising good-prac-
tice examples the programme intends to build knowl-
edge on innovation procurement and inspire contract-

ing agencies.

The High-Tech Strategy in Germany also starts from
major technological and societal challenges and oper-
ates horizontally, involving all relevant government
departments and other stakeholders. Although public
procurement of innovation is identified as an important
policy instrument, this is not yet translated into a strat-

egy on public procurement.



In France, industry support rationales are the main driv-
ers for SME support initiatives. Public procurement of
innovation is considered a possible policy instrument to
support these companies. As opposed to the other coun-
tries described, the main objective in the policy debate
is not to enhance innovativeness in general, but to sup-
port SMEs.

We can conclude now that in all described countries
public procurement has been identified as a policy
instrument to enhance innovation. In all countries it
was mentioned in core documents, published by gov-
ernments. However, development of a policy and first
steps towards implementation is only starting to evolve
in the UK, the Netherlands and Flanders. In Sweden, Ger-
many and France policy on public procurement of inno-

vation is in an even earlier stage of development.

In the plans of the UK, Germany and - to a lesser extent
- Flanders we find explicit attention for horizontal coor-
dination across policy areas. This is done by making
public procurement part of an (innovation) policy strat-
egy with attention for the opportunities of demand-
based innovation policy (UK Technology Strategy Board,
German High-Tech Strategy). Such coordination activ-
ities are not seen yet in the Netherlands, France and
Sweden. This is possibly related to the fact that eco-
nomic rationales are the main drivers for the attention
for public procurement of innovation. In the Nether-
lands other rationales are present, but policy has been

rather fragmented.

In both the UK and the Netherlands different non-re-
lated policy initiatives were initiated, which included
attention for changing the practice of procurement pro-
fessionals (PIANOo in the Netherlands and OGC/DIUS in
the UK). All programmes on public procurement of inno-
vation are in the pilot-phase or even before (SBIR-NL,
SBRI-UK, the new Flemish and Swedish schemes). The
pilots started so far (SBIR-NL, SBRI-UK, the Flemish
scheme) have in parallel that innovation policy makers
initiate them to research the opportunities of pre-com-

mercial procurement.

Recommendations to (innovation)

policy makers
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Innovation procurement has its (yet underdeveloped)
place but it is not the only instrument available to pol-
icy makers. Policy makers who face a specific technolog-
ical or societal challenge should start with an assess-
ment of the technical capacities for innovation. This
means identifying what is already there (e.g. through a
market inquiry), or to get an overview of technological
developments and possibilities — which can be obtained
through the technical dialogue. However, if no com-
petences appear to have developed, it may be better

to start an R&D programme. Innovation procurement
should be used when developments are closer to market
entry —and developments may differ between technolo-
gies as well as industry sectors.
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Do we want to make public procurement part of innova-
tion policy? OR Do we want public procurers to buy more

innovative?

Although this looks like the same question, there is a

difference in ambition and resulting complexity.

In the first situation one acknowledges ‘Demand-Based
Innovation Policy’ and includes procurement as a pol-
icy instrument in the innovation policy mix. A strat-
egy to implement this is to set up a new scheme or pro-
gramme, a ‘procurement’-scheme, outside the regu-

lar procurement frameworks, in which for example

the innovativeness of the procured goods and serv-

ices is a prerequisite. Schemes like SBRI-UK, SBIR-NL and
the Flemish one are examples of this. In these situa-
tions innovation (in SMEs) is the main objective and the

amount of money spent is relatively small.

3.6.2



In the second situation the innovation policy maker
reaches out to the public procurement domain with the
objective to embed ‘innovation’ in the practice of reg-
ular public procurement. As ambitions cover another
domain that has so far been outside the scope of inno-
vation policy makers, complexity increases since other
rationales enter the picture. This implies that regular
public procurement should be ‘opened up’ to be able to
procure innovative solutions. Here the strategy focuses
at providing incentives to stimulate contracting author-
ities to buy different — more innovative — products. This
means that the reading and interpretation of the proce-
dures by the procurers needs to be enlarged. In this sit-
uation buying a product or service for public use is the
main objective for the procuring authority; innovation
is a secondary goal and should contribute to the first.

Budgets can be much larger.
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Actors involved need either best practice examples or
learn by doing. The learning-by-doing is in fact happen-
ing within the pilot projects as mentioned in the coun-
try descriptions. Now, while there are only a few pilots
aimed at procuring innovation, the descriptions above
provide useful ideas for the further development of

innovation procurement:

Integration of innovation policy concept in relevant bodies.
As seen in Sweden, several ministries and implementing
agencies use innovation procurement even when this
was not formally included or a planned strategy. The
different institutions behaved in an innovative spirit.
Therefore, the approach in Germany of an all encom-
passing strategy seems to be a means to have the same
concept implemented in all relevant ministries — with
the advantage that all ministries can apply the con-
cept to their respective areas and with their respective

means.

It is in particular important at policy maker level, to
develop a long-term perspective, realise political com-
mitment (to be able to set priorities) and develop an

implementation plan. Innovation procurement can-
not simply be a top-down policy strategy with a prede-
fined precise procedure. Its implementation needs the
involvement of stakeholders like procuring services,
suppliers and possibly end-users. It often needs trial-
and-error possibilities and adjustments to sector-spe-

cific circumstances.

How to inform about best practices when practice in
general is low, and information is scarce? One answer
may lay in the creation of a network, such as the Dutch
PIANOo for public procurers. It brings together all sorts
of interested actors, informs about tenders, procedures,
provides feedback and serves as a virtual platform. At
the moment, information about innovation procure-
ment is spread over a number of websites, academic
articles, reports etc. A one-stop site at least by each indi-
vidual Member State would bring together the current

state of play.

As pilots are not in full practice yet, the desperately
needed ‘convincing examples’ will not be available for
some time. It is therefore absolutely vital that informa-
tion about the ongoing and planned initiatives are moni-
tored in a sense that the individual steps, decisions, and
impacts are documented for further use and/or further
amendment. This evidence needs to make it to the pol-

icy makers, to the trainers and the procuring services.

Good communication. If the procurement of an innova-
tion fails, who will be blamed in public? As policy maker
one may think ahead and communicate a pilot as a
means for learning with the possible option to achieve
an innovation that benefits the public. A failure can be
explained but lessons need to be learned and also com-

municated.
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EXCURSUS

Excursus — SBRI UK and SBIR Netherlands

UK Small Business Research Initiative (SBRI)

Background

Since 2001 the UK government has set targets for each
of its larger departments to procure 2.5 % of their exter-
nal research from SMEs (small and medium-sized enter-
prises) under the Small Business Research Initiative
(SBRI). This aspiration was set in the context of the US
model in which government procurement of technol-
ogy research and development plays a very significant
role in the innovation economy. The US SBIR (Small Busi-
ness Innovation Research) programme has been operat-
ing since 1982 under federal legislation. The old UK ini-
tiative, however, lacked many of the key features of the
US initiative; many government departments were eas-
ily able to meet the target as a result of existing work,
much of it on policy studies, and it had little visible
impact on innovation. In March 2008, the policy decision
to reform the SBRI was announced, including a pilot pro-

gramme in 2008 and a full roll-out from April 2009.

The New SBRI
The new programme is being designed with the follow-
ing features, many of which are akin to the US SBIR pro-

gramme.

> Substantial and visible budget.

> Phased projects of sufficient size to create
demonstrators or products on trial, and to make a
difference to an individual company.

> Transparent, systematic programme with impact
measurement.

> Contracts, not grants (100 % funded).

> Driven by a near-to-market innovation need
(typically 5 years out).

> Intellectual property remains with the contractor

(with alicence for the department).

Programme Objectives
The SBRI programme in general has two principal objec-
tives in terms of impact, which need to be balanced over
the long term. They are highly compatible but neither
must dominate to the exclusion of the other.
45
> Deliver demonstrated leading-edge technologies
to meet the department’s future needs ahead of
commercial procurement.
> Provide a demand for R&D services from UK
early-stage, high-technology businesses, to support
them through a critical stage in their development
and thus establish future industry in the UK.
> Since these will only become apparent in the long
term, the programme also needs short term input
and process objectives. These include:
> An excess of high-quality applications.
> Substantial programme budget.
> Contracts let in line with the agreed budget.
— A substantial share of the contracts going to

micro SMEs.

Netherlands Small Business Innovation
Research programme (SBIR)

Background of the programme

The Dutch SBIR programme is focussed on innovation
by SMEs (although larger companies are officially not
excluded). SMEs are creative, flexible, fast and capable of
transforming knowledge to an actual product or serv-
ice. However, these companies are often not considered
in public procurements. Through the SBIR programme
SMEs get the opportunity to develop innovations on a
contractual basis. These innovations contribute to solv-
ing specific societal problems (objective 1). At the same
time the companies get the chance to develop new and
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innovative products, processes and services (objective
2).To increase the chances of commercialisation of the
innovations, intellectual property rights stay with the

company.

The programme was inspired by the US SBIR programme
in which governments spent a set percentage of their
annual extramural R&D budgets in innovative SMEs.

The SBIR programme in the Netherlands is initiated

by the Ministry of Economic Affairs (EZ), in coopera-
tion with the Ministries of Agriculture, Nature and Food
Quality (LNV); Transport, Public Works and Water Man-
agement (VenW); Housing, Spatial Planning and the
Environment (VROM); Education and Science (OCW);
Public Health, Sport (VWS) and Defence.

Setup of the programme

In 2004 the Dutch government (the Ministry of Eco-
nomic Affairs) started with the first SBIR pilot. In 2006
the Ministries of Defence (Def), Agriculture (LNV), Pub-
lic Works and Water Management (V&W) also started
pilots. For each pilot the responsible ministry formu-
lates a societal problem that needs an innovative solu-
tion (e.g. two dike breakthroughs in 2003 and 2004
urged for new dike inspection methods). The minis-
try makes the SBIR budget available. SenterNovem, an
agency of the Ministry of Economic Affairs, implements

the programme.

SBIR projects take place in three phases of which the
first and second phase are tendered separately by the

government.

Feasibility study (max 6 months, budget 20.000 -
50.000 EUR per company): feasibility of development
and production, assessment of demand, decide who
is needed to realise the innovation, expected societal

effects, plans for financing.

Research & Development (max 2 years, budget max
200.000 - 450.000 EUR per company): further develop-
ment and prototyping and testing to assess whether
production is possible and if the product meets demand

EXCURSUS

(technologically). Only successful companies from phase
one can participate in this phase.

Commercialisation of a product or service. Open to all

interested parties.

Evaluation of the SBIR pilot

An SBIR pilot started in 2004. A first evaluation in

2007 has shown positive results. All departments have

received many and good quality ideas after tender-

ing their problem. On average 16 good proposals were

received for phase 1, most of them from SMEs (83 %).

Many proposals focus on new applications of existing 46
knowledge. In 89 % of the cases SMEs started new coop-

erations with other SMEs and/or knowledge institutes.

Public procurement

SBIR is a type of pre-commercial procurement, because
it aims at financing R&D for innovations, the compa-
nies get a contract (100 % financing, no subsidy) and the
contracts are awarded in competition. Because it is pre-
commercial procurement (R&D) these contracts do not
fall under the European procurement directives. How-
ever, the tendering procedure still has to be transparent
(nation wide publication), objective (clear criteria and
procedures) and discrimination on basis of nationality
is not allowed (companies from other countries should
be able to compete). IPR belongs to the company, but
the government can receive royalty free non-exclusive

licenses in general interest.

Further information

A short description of the SBIR programme and an over-
view of the SBIR pilots so far can be found at the Senter-
Novem website: http://www.senternovem.nl/sbir/sbir_

in_the_netherlands.asp




Challenges in Designing the Procurement Process

The procurement directives and their translation into
national legislation are often perceived as forming an
obstacle to procuring innovation. We will show that the
procurement directives can be put to work in a way that
facilitates the procurement of innovation rather than

hampering it.

This chapter focuses on identifying suitable procedures
and processes that can be pursued, whilst conforming

to the provisions of the EC Treaty “' or the procurement
directives on the basis of experiences and best practices

as well as some conceptual development.

The following procurement procedures will be dealt

with in more detail:

pre-commercial procurement

design contest

forward commitment procurement
competitive dialogue

negotiated procedure with/without publication

of a contract notice

Public procurement of innovation is more than just
applying a procurement procedure; it is a whole process
whereby the procurement procedure is just one build-
ing block in the procurement process. Embedding the
above mentioned procurement procedures in a process
with systemic features facilitates public procurement of
innovation. This will bring the demand and the supply
side on the same wavelength in their search for change

for the better through innovative solutions.

There is a wide variation in procurement situations:

there is no single procurement process that fits all

situations. Depending on the type of procurement, a
suitable procurement process can be put together com-
prising the appropriate building blocks, which will be
listed in the following pages.

Regular public procurement is quite often kept very
simple and launched by choosing a procurement proce-
dure, filling out a contract notice and drawing up a ten-
der document (based on former purchases) without too
much preparation. In contrast to regular procurement,
public procurement of innovation is a full-fledged proc-
ess whereby the preparation phase is vital for a success-
ful outcome. Besides being a process public procure-
ment of innovation is a project. Since procurement of
innovation is dealing with innovation and in pre-com-
mercial procurement with research and development
(R&D), it is advisable to apply good innovation/R&D
project management rules: i.e. identify a need and artic-
ulate this as an innovation opportunity, gather infor-
mation and plan, consult with all stakeholders involved,
develop a business case and business plan with the nec-
essary budgets, prioritize and take informed decisions
whereby risk management “~ has a role to play. Clear
communication to the outside world is also of vital
importance. Procurement contracts should be drawn up
with clear rights and obligations of each party involved.
When respecting these basics a coherent and efficient
procurement process will result.

The following pages present instruments which are
available in the three phases of the procurement proc-
ess. It is the contracting authority’s decision, especially
when procuring innovation, to select the most appro-
priate building blocks from the whole toolbox of instru-
ments to build a procurement process that best fits
their purpose.

A contracting authority should
always be aware of the fact that
the principle of equal treatment
is of particular importance in

the field of public procurement.
In the context of public procure-
ment a contracting authority is
required to ensure, at each stage
of the procedure, equal treat-
ment and, thereby, equality of op-

portunity for all the tenderers,

The amount of money exposed
to risk should be inversely pro-
portional to the risk; information
gathering and time should also
be used as parameters to miti-
gate risk: the earlier a procure-
ment project is started the more
time is available for assessment
and exploration of an innovative
solution to a problem and to low-
er the risk in the final full-scale

procurement.
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The building blocks can be grouped according to the dif-

ferent procurement phases:

The preparation phase: this covers the political ambi-
tions, the coalition agreement, policy plans, business

case/master plan, market analysis (including patent

searches)/foresight exercises, market consultation,

innovation platforms.

The procurement phase: this includes the prior
information notice, the contract notice, the choice
between different procurement procedures (design
contest, negotiated procedure with/without prior
publication, competitive dialogue, technical
dialogue, procedure based on exception 16f %> in
2004/18/EC, forward commitment procurement) and

the award notice.

The contracting/execution phase includes price,

IPR clauses and value engineering clauses.

The Preparation Phase

Public procurement of innovation starts from a socio-
economic challenge or from a public service or gov-
ernment function that has to be improved in terms of
efficiency or functionality. Based on an analysis of the
actual situation and a vision on the future (evolutions
in society and expectations from citizens), needs can be
formulated that result in a desired overall outcome.
The needs and desired outcomes form the basis of a so-
called business case. This business case will always be
the standard against which the procuring authority will
evaluate the necessity to purchase novel technologies. A
business case forms the onset to the master plan.

The Contracting Authority’s long term strategy:

the master plan

The master plan is an input provided by the contract-
ing authority. It acts as a guide to help find a way to
achieve the desired outcome with regard to a prob-

lem starting from the actual situation. A business case
can further be developed into a master plan with more
detail about the long term strategy and important mile-
stones in order to achieve the final goal starting from
the actual situation. It is examined what happens when
one tries to achieve the desired outcome by extrapo-
lating the solutions used in the actual situation. This
will show the limits of the actual solutions show the
gaps between actual solutions and desired outcome
and identify the opportunities for innovation. A master
plan should list the innovation opportunities and prior-
itise them. In summary the master plan should brush a
broad picture without too much technical detail or pref-
erence for technical solutions. This leaves a maximum
degree of freedom to explore solutions and to stimu-
late innovation from the supply side. In the context of

a master plan it is worthwhile to identify the drivers
for innovation in a public environment. In the private
sector companies are directed based on key perform-
ance indicators (KPIs). Equally KPIs can be considered in
the public sector and in a master plan reference can be
made to KPIs. KPIs challenge an organisation to increase
performance and functionality. Innovation can be the
answer for an organisation to respond to such a chal-
lenge. The master plan should encourage suppliers to
develop innovative solutions and appeal to their core

competencies.
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The procurement directive shall
not apply to public service con-
tracts for research and develop-
ment services other than those
where the benefits accrue exclu-
sively to the contracting author-
ity for its use in the conduct of
its own affairs, on condition that
the service provided is wholly re-
munerated by the contracting

authority.

An example of a desired outcome
is to cut deadly car accidents

by 50% between 2001 and 2010
and by another one third by 2015
as for example Belgium has set
as a target. The way this can be
achieved can be broken down in
specified needs in certain areas:
need for active and passive cars
features, road/building/equip-
ment focusing on safety, speed
limits, alcohol limits, technical
features required by law such as

an alcolock.

Amaster plan is here defined as a
long-term outline of a project or

government function.
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Market consultation: Structuring the interaction
between contracting authority and market

Through market consultation the procuring author-

ity will not only gather sufficient information on the
availability of the desired solutions or the capacity to
develop one, but as a consequence it will also better
understand its own needs and will be able to improve
its master plan. The market capabilities can be esti-
mated by surveying the market in a non-interactive way
(market analysis) and by entering the market (market

consultation).

The question is then how the market analysis and more
importantly the interaction with the market needs to be
structured.

The market analysis can be performed in different ways:

by searching the internet for solutions that are
commercially available

identify European projects related to the needs
visiting exhibitions

carrying out patent searches to identify suppliers/
solutions in an early stage in the innovation cycle
carry out/buy market studies

consult with other contracting authorities.

Market consultation can be organised in a consulta-
tion platform. In a consultation platform there are basi-
cally only two parties: the contracting authority and the
supply side (enterprises and industry sector organisa-
tions). The consultation can be extended with another

activity, i.e. foresight. Foresight is a mechanism to bring
together all interested stakeholders to develop a long-
term vision: the aim is to address a challenge with

a dynamic strategy in order to succeed in a success-

ful implementation of an action plan and eventually
deliver agreed programmes of activities and optimise
the benefits for all parties. Consultation and foresight
can be combined in one platform, a so called innovation
platform. The main objective of the innovation plat-
form is to receive input for deciding whether a pre-com-
mercial or a commercial procurement is required and to
what degree other innovation stimulating policy instru-
ments can be used to solve a challenge. In a consulta-
tion platform only the procurement interest is dealt
with, without attention for other policy instruments
that might speed up the availability (R&D subsidies for
industry and research institutes, cluster policy) and dif-
fusion (tax instrument, demand subsidies) of innovative
solutions. By setting up a platform, a bridge is created
between the demand and the supply side, and therefore
an opportunity for a structured interaction between the

market and the contracting authority.

By setting up a consultation platform, the market actors
acquire knowledge about the interests and intentions
of a contracting authority. On the other side, the con-
tracting authority acquires the necessary information
to evaluate whether there is concurrence between its
own needs and the possibility for the market to ful-

fil these needs. Through its wider strategic scope, the
involvement of all relevant stakeholders and the avail-
ability of more financial resources, an innovation plat-
form is more suitable to tackle big challenges. The par-
ticipation in an innovation platform should be open to
all market actors who possess the knowledge and skills
necessary to discuss innovation at the level required

by the contracting authority: in addition to the partic-
ipants in a consultation platform an innovation plat-
form is extended with universities and research insti-
tutes as well as with national/regional innovation agen-
cies “”.Theoretically, not only European companies are

eligible, but also non-EU economic operators.

In a consultation/innovation
platform the procurement deci-
sion is by default an exclusive de-
cision taken by the contracting
authority after having considered
all the information gathered in

the platform.



The UK has gained experience in market consultation.
The UK uses market sounding as a market consulta-
tion technique which consists in consulting the market
via a website through which the demand side can make
contact with the supply side. On the website a prospec-
tus can be found describing the challenge as well as

a structured response form that allows a supplier to
describe how he thinks he can contribute to the solu-
tion of a problem. In addition a company contact direc-
tory can be created for networking purposes on which
a company can give authorisation to be displayed with
contact data and area of interest. The market sound-
ing exercise is announced by the use of a Prior Informa-
tion Notice (PIN) “/. Examples of such PINs can be found
at TED (see for example zero waste prison mattress sys-
tem, UK Rotherham Ward Lighting programme; UK-Lon-
don ID-cards).

Concept viability is another variation on market sound-
ing: this concept consists of checking the “Do-ability”
of an idea raised by a contracting authority in an early
stage of the procurement planning. The proposal is cir-
culated to a selection of companies that are invited

to comment on the feasibility of the proposed con-
cept. Concept viability normally comprises a workshop
announced with a PIN.

In order to guarantee transparency and equal treat-
ment of all parties, the contracting authority could
entrust the organisation of the market consultation to
a neutral party, with experience in this field and whose
internal regulations include a commitment to guaran-

tee transparency and equal treatment.

For reasons of comprehensiveness, it has to be specified
that the publication of the results of a market consulta-
tion do not need to include the choice of the contract-
ing authority for a pre-commercial or commercial pro-
curement procedure. This choice will nevertheless be
announced at a later stage by the contracting author-
ity and subsequently published through its own means

(e.g. website).

While building consultation/innovation platforms use can
be made of existing platforms/clusters for a specific sector
to which the innovation belongs and that already exhibit
parts of the required functionality. The functionality has to
be extended to fulfil the preparation needs of a procure-
ment project. This way, the consultation can be enhanced

through an existing broader expertise in the field.

Due to confidentiality concerns enterprises most of the
time do not show their real in-house development capa-
bilities, intentions and status of their developments in
a workshop. As a consequence a workshop organised
for market consultation purposes is quite often a one
way communication from the contracting authority to
the supply side. This can to some extend be alleviated
by allowing one-to-one discussions between a supplier
and a contracting authority in the context of a market
consultation workshop, whereby confidentiality is guar-
anteed. The consultation/innovation platform shall in
principle fall outside the procurement procedure and
therefore outside of the scope of application of the pro-

curement directives.

The setting up of a consultation/innovation platform
must not be confused with the technical dialogue as
described in principle 8 of the Directive 2004/18/EC
The technical dialogue can be considered as a specific
market consultation form aimed at the definition of

technical specifications.

Although both the consultation/innovation platform
and the technical dialogue include a degree of inter-
action with the market actors, a market consultation
is not aimed, unlike the technical dialogue, at the ten-
der itself, but at evaluating the existing market for the
desired products and services, without searching for a

decision on a technical solution.

Sometimes though, it is difficult to distinguish between
market research and technical dialogue. As a conse-
quence, it is recommended that the contracting author-
ity always acts in a non-discriminatory and transpar-
ent manner, whenever it decides to organise a market

research.

A pre-announcement is usual-
ly used in order to shorten the
normal deadlines. This is not the
objective of the pre-announce-
ment when employed within
the framework of innovation, as
shortened deadlines in this case
could lead to contradictory con-
sequences, namely that market
actors would be discouraged to

enrol for consultation.

Before launching a procedure for
the award of a contract, contract-
ing authorities may, using a tech-
nical dialogue, seek or accept ad-
vice which may be used in the
preparation of the specifications
provided, however, that such ad-
vice does not have the effect of

precluding competition.



There is a risk that during the process of market con-
sultation different market actors will develop collabo-
rations which breach the European competition rules.
These risks for breach of competition rules could be
avoided by requesting the participants in a consulta-
tion/innovation platform to sign a declaration that they
will stay in compliance with the relevant competition
rules. Competition rules do however not exclude parties
to enter into collaboration or form consortia as a result
of networking in the Innovation platforms, in order to
group expertise with the aim to develop a solution for

a challenge.

The innovation platform has a broader scope than pro-
curement of innovation: it could also come to the con-
clusion that accompanying innovation stimulating
measures could benefit the procurement of innovation
project and the stakeholders involved (especially the
supply side). It may well be that a procurement of inno-
vation project lacks core competencies in the region,
while the project is of critical importance to the region.
In such a case it might be desirable to build a technol-
ogy development capacity in the region for these crit-
ical application areas. This means that industry and
research institutes have to be stimulated to invest in
the necessary capabilities to tackle such important chal-
lenges. In this regard innovation agencies, research
councils and regional development agencies can take
the necessary innovation stimulating actions and free
up the accompanying financial resources. The innova-
tion platform can also give advice on other accompa-
nying demand-side measures to stimulate diffusion of
innovation such as tax measures and demand subsi-
dies. Carrying out the market consultation in an inno-
vation platform rather than in a consultation platform
leads to a more coherent approach since this is a better
guarantee for a systemic approach since different inno-
vation policy instruments can be aligned to achieve the

best outcome.

The Procurement Phase (with special focus
on pre-commercial procurement)

The procurement phase starts with the sending of the
contract notice to the Office of Official Publications of
the European Communities (OPOCE) in Luxemburg for
publication in the Official Journal OJEC and ends with
the sending of the award notice to OPOCE. For tenders
below the threshold the publication has to be made at
national level. The procurement phase covers the actual
procurement procedure. This includes sending of the
contract notices and contract documents, receiving the
expressions of interest or the bids from the market,
organising an eventual pre-bid conference, evaluating
the expressions of interest or the bids and finally award-
ing the contract. In the following special attention will

be given to challenges in pre-commercial procurement.

For innovative products/services in the diffusion phase
and available in commercial quantities the standard
procurement procedures apply: most suitable for pro-
curement of innovation are all procedures whereby
MEAT (Most Economically Advantageous Tender) is used
as the guiding principle.

Procurement of innovation can be facilitated by inno-
vative procurement. Probably the biggest effect of inno-
vative procurement is to be expected in the diffu-

sion phase. Simple, but well thought-out, innovative
procurement can be very powerful to help contract-
ing authorities (varying from central governmental to
very local) embrace innovation in the diffusion phase.
Guidelines have to be developed how to use innova-
tive procurement with focus on diffusion of innova-
tion. Most probably diffusion of innovation can already
be achieved in simple ways by using some basics in the
contract notice to encourage the supply side to offer
innovative solutions: e.g. use of appropriate language
,the

use of outcome-based specifications, to name just a few.

such as the request for an “innovative solution”

In the contract notice the CA can also request a working
prototype as a prerequisite award criterion or make a

pilot phase part of the procurement. This helps to build

In the development phase the re-
quest for an innovative solution
can also be linked to the R&D
CPV-classification 73000000

as is done in for example the
2009/039386 contract notice re-
cently published by OVAM (BE)
that raised a request for the ten-
der document that was about §
times higher than in similar cas-

es without that combination.



a bridge of confidence between the supply and the
demand side facilitating diffusion of innovation.

In case the innovation is in the adaptive or integration
phase, it depends on the balance between R&D and
engineering necessary to develop a marketable prod-
uct or service, whether the standard procurement pro-
cedures have to be followed or not. If the work consists
mainly of engineering rather than of R&D the procure-
ment project can normally also be handled with the
regular procurement procedures. The process can be
accompanied by a technical dialogue foreseen in the

European Procurement Directives (2004/18).

For procurement of innovative products/services in the
exploratory phase not subject to the exception of art 16(f),
the following procedures in the procurement directives
seem most appropriate:

The competitive dialogue

The negotiated procedure with prior publication of a

contract notice under the following conditions:

— In exceptional cases, when the nature of the
works, supplies, or services or the risks attached
thereto do not permit prior overall pricing;

= In the case of intellectual services, insofar as the
nature of the services to be provided is such that
contract specifications cannot be established with
sufficient precision to permit the award of the con-
tract by following open or restricted procedures;

 In respect of public works contracts which are
performed solely for purposes of research, testing
or development and not with the aim of ensuring
profitability or recovering research and develop-
ment costs.

The negotiated procedure without publication of a

contract notice under the following conditions:

> For prototypes manufactured purely for the pur-
pose of research, experimentation, study or devel-
opment; this provision does not extend to quan-
tity production to establish commercial viability

or to recover research and development costs;

> For public service contracts, when the contract
concerned follows a design contest and must,
under the applicable rules, be awarded to the suc-
cessful candidate or to one of the successful can-
didates, in the latter case, all successful candi-
dates must be invited to participate in the negoti-
ations

— Below the applicable thresholds and in cases
where the 20 % rule can be applied as explained
in art.5 of directive 2004/18/EC.

The Design Contest

The special case of pre-commercial procurement

The procurement situation becomes interesting when
the market cannot offer a solution for a problem and a
large R&D effort remains to be performed by the supply
side. The situation becomes even more complex when
the contracting authority has no clear idea about func-
tionality and required performance of the solution: at
best they can describe the desired outcome or effect of
the innovation, which is a more general requirement
level than functionality/ performance. In such a case
the contracting authority cannot enter into a regular
procurement exercise, but has to spur the supply side
to enter into an R&D phase. The contracting authority
can do this in different ways depending on how com-
petitive the supply side is and how eager the demand
side is to have access to a solution for a problem. If the
supply side is very competitive it can be sufficient for
the contracting authority to communicate its need for
innovation to the market. If the market opportunity is
big enough the supply side will start an R&D effort for
which it can apply for R&D subsidies. After some time
the contracting authority can test the market again and
enter into a regular procurement exercise comprising,
if required, the acquisition/testing of prototypes and a
technical dialogue to set (functionality/performance)
specifications.

Pre-commercial procurement can be regarded as the
.An R&D
effort creates an option for the supply side to generate

purchase by the government of R&D options

D. Connell:, Secrets” of the world's
largest seed capital fund: How
the United States uses its Small
Business Innovation Research
(SBIR) Programme and Procure-
ment Budgets to support Small
Technology Firms, p.36 (2006).



cash flows from future business. As such this option has
a value for the supply side: in case the potential offered
by B2G business case is limited the option has low value
for the supply side and the B2G case will be low on the
priority list in the company’s R&D portfolio. From the
perspective of the demand side considerations in terms
of taking a stake that creates an option can be made
that gives the contracting authority at some point in
the future access to a solution for a particular problem.
This option has a value too, which is the more important
the higher the expected benefits are and the higher the
potential benefits are (uncertain pay-offs). A contract-
ing authority can create such an option by buying R&D
services: by doing so the contracting authority actively
maximises its access to future innovative solutions.
When the supply side is highly competitive with regard
to the requested solution the demand side option has
little value and buying R&D services is sub-optimal: in
such a case it is better to inform the market on its pro-
curement intentions and rely on competitive forces to
get access to an innovative solution. In case the R&D
(service) has both a value for the supply as well as for
the demand side a situation is created whereby there is
room for risk-benefit sharing. This leads to a situation as
described under the exception of art. 16f of 2004/18/EC
and is the basis for pre-commercial procurement.
Pre-commercial procurement will normally be organ-
ised in a way different from a regular procurement. The
underlying reason is that in pre-commercial procure-
ment there is still a technology risk due to the develop-
ment effort required before an innovation can be made
commercially available. This also implies that pre-com-
mercial procurement includes the need for a strong
interaction between the demand and the supply side,
this interaction seems stronger than is needed within
the standard commercial procurement procedures. The
main characteristic of innovation/technology is the
potential it creates to improve operations and produc-
tivity and the functionality it offers to solve problems
that are out of reach of existing traditional technology.
Against the upside potential there is a downside risk for
technical failure when spending money in developing
(supply side) and acquiring (demand side) innovative
products/services.

In what follows special attention will be given to the
procurement of R&D services subject to the exception
of art 16(f) of directive 2004/18/EC, denoted as pre-com-
mercial procurement. This approach will be compared
to other procurement procedures that are being pro-
moted for the procurement of innovation involving
R&D and that are subject to directive 2004/18/EC, i.e.
the competitive dialogue, the design contest and for-

ward commitment procurement.

In December 2007, the Commission issued its pio-
neering communication on pre-commercial procure-
ment. The concept of pre-commercial procurement is
based upon the experiences within the United States,
amongst others on the SBIR-programme, but structured

within the context of the European legislative package.

“Pre-commercial procurement consists of a procure-
ment of R&D services that involves risk-benefit sharing
at market conditions and in which a number of compa-
nies develop in competition new solutions for mid- to
long-term public sector needs. The needs are so techno-
logically demanding and in advance of what the mar-
ket can offer that either no commercially stable solu-
tion exists yet, or existing solutions exhibit shortcom-
ings which require new R&D. By allocating R&D benefits
and risks between public purchasers and companies in
such a way as to encourage wide commercialisation and
take-up of R&D results, more beneficial time to market
conditions are created allowing both the public sector
to introduce innovations faster and industry to be the

first to exploit new lead markets.” COM(2007) 799 final: Pre-com-

mercial Procurement: Driving
innovation to ensure sustaina-
According to the EC Communication pre-commercial ble high quality public services

procurement has the following characteristics: n Europe.

risk-benefit sharing according to market conditions

competitive development in phases

separation of the R&D phase from deployment of

commercial volumes of end-products
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The last of the characteristics allows to lower the risk
in the full scale commercial procurement in a sepa-
rate preceding phase. As a consequence a procurer is
shielded from possible technology failure in commer-
cial procurement. There is an analogy and fit between
the relation pre-commercial/commercial procurement
at the demand side and R&D/commercialisation at

the supply side. Both the R&D and the pre-commercial
phase have the purpose to lower the risk for future val-
orisation and have a market value that can be calcu-
lated as a financial option. In summary pre-commer-
cial procurement is a vehicle that allows the procurer to
take risk in the preparation phase and allows him to be
more risk averse in the commercial procurement phase
that follows.

The pre-commercial procedure is envisaged as a method
to exclude state aid and to enable the contracting
authority to identify the best solution on the market.
From a conceptual point of view pre- commercial pro-
curement is focused on the development of new tech-
nologies and not on the development of incremen-

tal or transitional technologies. Often it is questioned
whether pre-commercial procurement is real procure-
ment or whether it is nothing more than a kind of sub-
sidy. As described above, in pre-commercial procure-
ment the government is taking the initiative in order to
get access to innovation to improve its operations or to
solve major socio-economic problems for the benefit of
society. This is in contrast to subsidies where the supply
side takes the initiative and where the government has




no interest in the outcome of the development effort. In
pre-commercial procurement the contracting authority
wants to know whether a solution to a given problem

is possible and how to optimise/speed up its access to
an innovative solution. This is worth money for the con-
tracting authority through the option characteristic of
pre-commercial procurement. Through above character-
istics pre-commercial procurement is to be considered
as procurement (at market price) and is completely dif-

ferent from subsidies.

There are several advantages linked to exception 16(f) of

directive 2004/18/EC:

There is no obligation to follow the strict procure-
ment procedures (rules about when to use a
procedure, formats, timing) as described in the pro-
curement directives: a free format can be used, such
as a subsidy-like format that allows a company

to use technical language and explain what the

advantage of the proposed solution might be.

The selection criteria can be kept minimal or made

redundant.

The award criteria can be focused on the innovative
characteristics of a proposal; the attractiveness,
potential and innovative character of proposals can
be judged by an independent expert jury. It has to be
mentioned that judgement of aforementioned
characteristics can not always be done ina
quantitative way, especially when the products/

services still have to be developed.

The procurement process under the exception of art.

16(f) is not subject to the remedies directive.

One of the main challenges contracting authorities are
facing on legal level is the transition from pre-com-

mercial procurement to commercial procurement: one

can argue that the participants in the pre-commercial
phase enjoy a competitive advantage (superior knowl-
edge of the public authority and its procedures, a com-
petitive advantage due to the financial compensation,
a superior knowledge of the technical environment and
the needs of the public entities) that distorts competi-
tion in the commercial procurement phase that follows.
Through all these elements the participants to PCP will
be placed in a position that allows them to submit bet-
ter bids. This advantage can be described as an “inher-
ent de facto advantage”. It would not be viable and
against the principle of fair competition to penalise
such a competitive advantage by obliging the contract-
ing authority to reject bids from these parties enjoying
such a de facto advantage. In fact the de facto advan-
tage cannot be considered as more threatening to com-
petition than the advantage acquired by a former con-

tractor when bidding the next time for a repeat order.

There should be no problem in the transition between
pre-commercial procurement and commercial procure-

ment, if the contracting authority behaves as follows:

First, the whole process comprising market consulta-
tion, pre-commercial procurement and commercial pro-
curement, starts by communicating to the market how
the process will be conducted, with indication of timing
and outlining the contracting authority’s behaviour vis-
a-vis the market players. The winners of the pre-com-
mercial procurement are delivering knowledge and IPRs
in the pre-commercial phase and this at market price
The knowledge acquired by the contracting authority in
the pre-commercial phase should be translated in out-
come based functional requirements, without breach-
ing confidentiality vis-a-vis the participants in mar-

ket consultation and in the pre-commercial phase. The
translation must be such that it guarantees maximum
competition in the bidding process and is not written
towards the solution generated in the pre-commercial

phase.

The commercial procurement is opened-up to broad
competition. Not only the selected companies in the

framework of the pre-commercial procurement will

While the winners of the pre-
commercial procurement start
their development, all other part-
ners can also start their own de-
velopment if they decide to do so.
For their work they do not receive
a compensation, but they also
have no obligation with regard to
sharing knowledge or IPRs with

the contracting authority.



have the opportunity to submit a bid, but also these
that were excluded from pre-commercial procurement
or newcomers. To this end it should provide all bidders
with the information already available to the partici-
pants in the pre-commercial procurement. This does not
imply though that confidential data should be made
available.

Alternative commercial procurement methods

for innovation involving R&D

So far we have shown that pre-commercial procure-
ment through its features fits well with the character-
istics of procurement of innovation. It offers the neces-
sary flexibility in procedures and allows sharing risk and
upside potential of innovation and allows focus on the
innovative character of products/services from which
government and society can benefit. Pre-commercial
procurement however is not the only method that can
be used to procure innovation for which (additional)
R&D is required before it can be made available on a
commercial scale. There are at least three other meth-
ods that are used in practice and are worth looking at.

These are:

design contest

forward commitment procurement

competitive dialogue

In what follows the applicability of the three alterna-
tives will be looked at. All three methods fall within the
procurement directives, which could lead to aloss in
flexibility when applying one of these alternatives com-

pared to pre-commercial procurement.

A design contest is primarily meant to stimulate a cre-
ative action and is therefore suitable as an instrument
in explorative pre-commercial procurement of inno-
vation. The design contest has some interesting fea-
tures: it allows stimulation of innovation and innova-

tion to be brought to the surface at a controlled cost for

the government. The government bears almost no risk
when carrying out a design contest: If no one passes a
minimum performance level, there is no winner and
no prize to be paid. Sweden has a long tradition with
the application of the design contest for energy saving
applications, whereby the government acts as a cata-

lytic buyer, grouping the demand of private customers.

Examples of the design contest can also be found at
Darpa (for example in the Grand Challenge and the

Urban Challenge competition contest).

The DARPA (Defense Advanced Research Projects
Agency) Grand Challenge was designed as a field test
and as a tribute to the US heritage of innovation, risk-
taking and a sense of team spirit. It brings together
individuals and organisations from industry, the R&D
community, government, the armed services, academia,
students, backyard inventors and automotive enthusi-
asts in the pursuit of a great technological challenge.
The competition’s aim is to accelerate R&D in auton-
omous ground vehicles that can be used to save lives
on future battlefields. DARPA expects to select 20 vehi-
cles to participate out of more than 100 applicants. The
grand challenge is to be considered as a demonstra-
tion/pilot project. The DARPA Urban Challenge compe-
tition pushes the limits of robotics, requiring teams to
develop completely autonomous ground vehicles capa-

ble of navigating an urban environment.

In Europe the EC has supported every year, since 2000,

a private design competition initiative “Lights of the
Future” with the aim to transform the lighting market.
Although it is a private initiative promoted by the EC,
this confirms that a design contest can be used to trans-

form markets

As described in the OGC brochure “Early Market Engage-
ment” >>, a contest can be organised for bringing up
ideas. The best ideas can subsequently be taken into

a negotiated procedure whereby the ideas are elabo-
rated and in case they fulfil the expectations can be fur-
ther taken in an R&D phase. Since it is about R&D serv-

ices this contest procedure can also be carried out with

P.Braun: Addressing the Competi-
tive Advantage of an Incumbent
Provider (Case T-345/03), Public
Procurement Law Review (4), p.

140 (2008).

http://sunbird jrc.it/energy-
efficiency/pdf/publications/
ACEEE2002-paper77final.pdf

Office of Government Commerce:
Early Market Engagement, Princi-
ples and Examples of Good Prac-

tice (2006).



an own design under the exception of article 16f in
2004/18/EC. It depends on the case to decide what pro-
cedure is most suitable to follow: pre-commercial pro-
curement is probably preferred in a case where sup-
pliers and contracting authority need to go through a
long preparation phase comprising learning: gather-
ing information, understanding the problem within its
context. In summary pre-commercial procurement is
probably most suitable for complex problems requiring
extensive interaction with the market and learning in
order to decide which direction to take. This being said,
pre-commercial procurement can still result in or com-
prise a design contest: it can easily be envisaged that a
design contest can form the first step in pre-commercial
procurement procedure, whereby the market is invited
to submit ideas to solve a problem (concept phase); the
most attractive ideas can than be taken further through

feasibility studies, prototyping and pilot test.

From the above examples it can be concluded that a
design contest has several possible applications to

practice procurement of innovation:

From the Swedish experience and from the “Lights
of the future” contest one could conclude that

the design contest is probably very suitable for
catalytic procurement whereby it is the intention
to transform a traditional market with the help of

innovation.

From the competition of ideas it is also clear that the
design contest can be used in the very early stages of

the innovation cycle (concept phase).

Darpa’s example also points towards possible appli-
cation of the design contest in integration type of
projects with a clearly defined outcome, but where
the outcome can be achieved in a variety of ways

through the integration characteristic of the project.

Last but not least, a design contest can possibly give
high visibility to innovators and is therefore an excel-
lent instrument to install an innovative spirit in soci-
ety. This is the case for all the examples mentioned.

Developed in the UK through a partnership between the
Office of Government Commerce and the industry and
led by the Environmental Innovations Advisory Group
(EIAG), the forward commitment procurement model
was designed as a means to enable the public sector to
secure the environmental technologies and products

it needs to achieve its sustainability targets, to deliver
them in the required timeframe and at an affordable

price.

It entails that the contracting authority provides the
market with advance information about its require-
ment or ‘unmet need’. The requirement is expressed in
outcome and technology agonistic terms, and commu-
nicated to the supply chain with sufficient time to allow
the market to respond. Most importantly the require-
ment is articulated not in general terms but in the con-
text of an actual procurement opportunity of sufficient
scale to stimulate investment to deliver, and an offer
of a forward commitment to a solution that is not yet
commercially available, subject to performance param-

eters being met.

It differs from pre-commercial procurement, as it does
not focus on R&D, but on stimulating the supply chain
to invest by creating a visible and credible market (it
is a ‘demand pull’ mechanism rather than a ‘technol-
ogy push’ approach) and in some cases offers routes to
wider markets, for example through engagement with

partners with similar needs.

In forward commitment procurement, in contrast to
pre-commercial procurement, the contracting authority
leaves the development of the solution and potentially
new innovation completely to the initiative of the sup-
ply chain (who on the basis of a visible market now is in

a better position to attract investment). The contracting
authority does not enter into any R&D service contract
with suppliers. In forward commitment procurement this
is replaced by effectively transferring the risk to the party
best suited to handle it —i.e. a large part of the market
risk is removed from the supplier and the technology risk
made more manageable for the contracting authority.



The aim of forward commitment procurement is to
build an attractive B2G market for innovative compa-
nies. It was originally designed to address market fail-
ures in the environmental industry sector. However,
the forward commitment procurement approach can
equally well be applied to pull forward innovation in

other sectors.

It should be mentioned that unlike the design contest
and the competitive dialogue, forward commitment is
not a procurement procedure in its own right existing
within the procurement directives. It should be seen as
innovative procurement resulting from the combina-
tion of an existing standard procurement method with
forward commitment to procure in order to do away

with market failure.

Forward commitment procurement can be positioned
as a procurement methodology for a procurement sit-
uation in between a passive contracting authority role
(advisable in highly competitive markets as explained
before) and pre-commercial procurement where the

contracting authority is very actively involved.

The competitive dialogue is an adequate and flexible
procedure for “particularly complex” projects, where
the contracting authority is not capable of formulating
the technical means or which of several possible solu-
tions would best satisfy their needs. The use of the com-
petitive dialogue can also be justified when they are not
able to specify the legal and/or financial make-up of a
project. However, it should be noted that this particular
procedure may only be used in the situation that a con-
tracting authority, without this being due to any fault
on their part, find it objectively impossible to define the
means of satisfying their needs or of assessing what the
market can offer in the way of technical solutions and/

or financial/legal solutions.”

Pre-commercial procurement is more adequate than
competitive dialogue for the acquisition of innovative

solutions that still have to be developed:

Pre-commercial procurement allows a much broader
scope than the competitive dialogue procedure. In both
cases the procedure starts with a descriptive document
that describes the needs of the contracting authority
and a view on the desired outcome of the procurement.
In competitive dialogue the needs and requirements are
more precisely described than in a pre-commercial pro-
curement procedure. This is reflected in the fact that
in the competitive dialogue the award criteria must be
defined in the contract notice or the descriptive docu-
ment. The markets may well be capable of offering a
viable solution and suppliers may exist. All the elements
that constitute the final solution may well be availa-
ble but due to the complexity of the problem it is not
known which combination of all the elements best fits
the needs and delivers the required output. All this com-
plexity is unravelled during the dialogue phase(s) after
which the bidders can submit their Best and Final Offer
(BAFO), which subsequently is appreciated by the con-
tracting authority based on the MEAT concept. In order
to unravel the complexity there is normally no need for
additional R&D.

In the case of pre-commercial procurement, there is
still no guarantee that the selected suppliers, benefici-
aries of the R&D funds, will be able to provide a suita-
ble solution for the procurer. The risks and benefits are
shared between the contracting authority and the sup-
pliers. In the competitive dialogue procedure the con-
tracting authority knows at an early stage if the solu-
tion can be provided by the marketplace. This aspect
reduces the risks for the contracting authority to a nor-

mal acceptable level.

After the R&D phase in pre-commercial procurement
the procurer will have usually acquired enough knowl-
edge about potential solutions. Depending on the situ-
ation the procurer will consider starting a commercial
procurement procedure or will end the procedure.

The outcome of the pre-commercial procurement proc-
ess for the procurer is an answer to his need but also
rewards him with partial ownership of IPR. The pro-
duced innovative products or services will normally be

commercialised by the supplier(s).

Procurement Directive 2004/18/
ECart.111(c)



Even, if it should be envisaged that the competitive
dialogue could be applied for R&D services leading to
a final procurement of a commercial solution, the con-
tracting authority is exposed to the risk of lock-in right
from the start of the competitive dialogue process: those
not selected at the beginning of the competitive dia-
logue are out for ever, even if they happen to develop
the most powerful solution in parallel to the competi-
tive dialogue process. In pre-commercial procurement
however at the transition point between pre-commer-
cial procurement and commercial procurement the
commercial procurement is laid open again to the whole
world and is not restricted to the original selected par-

ticipants in the pre-commercial procurement process.

In summary it can be concluded that there is an
essential difference between pre-commercial procure-
ment and the competitive dialogue: whereas pre-com-
mercial procurement has the aim to acquire knowledge
whether solutions to a problem exist or can be devel-
oped within a reasonable point in the future, the com-
petitive dialogue has as a sole purpose to buy a solu-
tion in a complex setting following the MEAT princi-
ple. The view that the competitive dialogue is inap-
propriate to explore truly novel innovative solutions is
also expressed by MATRIX, the Northern Ireland Science

Industry Panel

Procurement procedures as a function

of innovation type and procurement position

The table below summarises above principles and gives
some guidelines on which procurement procedure to
use based on the position of the procurement of inno-
vation project in the innovation matrix. The table has no
intention whatsoever to prescribe what must be done
in each particular procurement situation involving pro-
curement of innovation. Such an exercise is premature
since practical experience of procurement of innovation
under the 2004 procurement directives and of the use
of pre-commercial procurement is being built up. The
table has more the intention to function as a starting
point to facilitate discussion while selecting a procure-

ment procedure.

Central in the table is the pilot project: a pilot can be
considered as a pivotal point between pre-commercial
procurement of innovation and commercial procure-
ment. The procurement of a pilot/demonstrator can be
either the end point of a pre-commercial trajectory, be
an integral part of a commercial procurement or be a
stand-alone procurement project. In the last two cases
the procurement falls under the procurement direc-
tive and the preferred procedure followed in case of a
pilot being an integral part of a procurement exercise
is the same as for a regular procurement, either open,
restricted, competitive dialogue or negotiated depend-
ent on the case. An isolated pilot is not recommended
since this is normally followed by procurement on com-
mercial scale, which can be difficult in case of an iso-
lated preceding procurement of a pilot due to an advan-
tage created by involvement in the pilot phase.

As far as pre-commercial development is concerned
there is a preference for pre-commercial procurement
over forward commitment procurement, if the contract-
ing authority wants to play an active role in the pre-
commercial phase. The design contest is the preferred

approach in catalytic procurement.

Early in the development cycle the design contest can be
used in its own right for catalytic procurement oras a
starting point for a pre-commercial procurement proc-

ess (denoted as DC+> PCP in the figure below).

The combination design competition / negotiated pro-
cedure (denoted as DC/N in the figure below) can be
used for feasibility studies as described in art.31(3) of
directive 2004/18/EC as an alternative to PCP or FCP.

The contracting/execution phase
(with special focus on IPR issues)

The EU publication of the award decision and the draft-
ing of the final report mark the official conclusion of the
procurement process. The signing of the contract marks
the beginning of the contract management phase dur-
ing which the procuring authority is expected to moni-

tor and evaluate the performance of the contract.
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Public Procurement of Innovative
Science and Technology
solutions, MATRIX report: vol 7,10,

Pp.11,2008.



4.31

Available procurement
procedures

Commercial Procurement
(Open; Restricted; Competitive
Dialogue)

Pre-Commercial Procurement
(free format (e.g. subsidy-like),
simplified CP procedures, selection/
award with focus on innovation)

= Design Competition

> Negotiated

> Forward Commitment
Procurement

— Competitive Dialogue

Open; Restricted;
Competitive Dialogue

Open; Restricted;
Competitive Dialogue

Negotiated

Negotiated

Pre-Commercial
procurement (Competitive
Dialogue)

Pre-Commercial
Procurement

Pre-Commercial
Procurement; Design
Competition; Negotiated

Pre-Commercial Procure-
ment; (Design Competition)

Open; Restricted;
Competitive Dialogue

Open; Restricted;
Competitive Dialogue

Negotiated

Negotiated

Forward Commitment
Procurement; Pre-Commer-
cial Procurement;
(Competitive Dialogue)

Forward Commitment
Procurement; Pre-Commer-
cial Procurement

Forward Commitment
Procurement; Pre-Commer-
cial Procurement; Design
Competition/ Negotiated

Forward Commitment
Procurement; Pre-Commer-
cial Procurement

Not Applicable

Design Competition

Negotiated

Negotiated

Design Competition

Design Competition

Design Competition/
Negotiated

Design Competition

Guidelines on procurement procedures as a function of innovation type and procurement position

Based on the bids received and the award criteria one or
more suppliers are chosen. Subsequently the execution
of a procurement, whether works, supply or services is
contractually defined. As far as procurement of inno-
vation is concerned, there are 3 important items to be

dealt with in a contract:

price

intellectual property rights

additional clauses such as value engineering

Price and intellectual property rights

In general as far as pricing an R&D service contract, IPR
and the confidentiality rules that apply, it can be assumed
that the same rules apply in a B2G setting as in B2B. There
is a world of expertise available in B2B to find the most
suitable solution for each particular B2G situation.

In procurement of innovation price is not a stand alone
element. It is however one of the elements in the MEAT
concept and as such it is related to the functionality/
performance of the innovation and to the intellectual

property rights assigned to the buyer.

As far as pricing and IPR are concerned there is not so
much a problem with innovative goods and services
that are already commercially available. A correct mar-
ket price is formed against the specifications and con-

tractual clauses during the bidding process.

The situation becomes much more complex when deal-
ing with innovation that is still under development -
the more so the further the innovation is from com-
mercial introduction (i.e. concept/feasibility, prototype
development). General guidance to pricing/IPR issues in
these situations is given in the EC-Communication on
pre-commercial procurement and accompanying docu-
ment (COM(2007) 799 final and SEC(2007) 1668).



4.3.2

In what follows some further guidance is formulated
about IPR and pricing related to procurement of innova-

tion with focus on pre-commercial procurement.

Basic IPR principles related to pre-commercial
procurement

Transparent and consistent behaviour of the contract-
ing authority is vital in the process. From the start of the
process, the contracting authority needs to be clear on
its strategic goal it wants to achieve. As a result, the IPR
strategy needs to be in line with this strategy and the
supply side is than in a position to understand the con-
tracting authority’s needs in this respect.

There are several basic IPR-principles that apply to public

procurement of innovation in the pre-commercial phase:

The price paid is related to the level of IPR rights: the
more IPR is transferred to the contracting authority
the higher the price.

The price paid should be the market price for an
innovation and may not contain a (hidden) state-aid
element as explained in SEC (2007) 1668. However in
some cases there can be a subsidy phase before or

after a pre-commercial procurement.

There has to be a balance between the strategic
interests of the vendor of an innovation and those
of the contracting authority: the IPR may not be
drafted in such a way that they create a blocking ele-
ment for meeting the strategic goals of either the
contracting authority or the supplier. This should be
reflected in the assignment of IP rights between both
parties. The more control the contracting author-

ity wants over the application of an innovation, the
more IP rights it wants. The level of control depends
on the critical nature of an innovation to a contract-
ing authority for its operations and for solutions to
important socio-economic problems as well as on

the degree of competition in the market.

An organisation that enters into a pre-commercial
procurement will always find itself committed to
give minimal access rights to the contracting
authority and to candidate-suppliers in the commer-

cial phase(s) of the pre-commercial procurement.

One has to make sure that every bidder is pricing
against the same contractual clauses/obligations.
A way to guarantee this is to add the contract
containing the IPR clauses as part of the tender

documentation.

Related to IPR is the question how the information
exchange will be organised between the different actors
and especially between the potential suppliers having
generated certain information and knowledge in the
preparation phase or subsequent phases and the con-
tracting authority, and what kind of rights to use on
such information and knowledge will be granted. An
element to be taken into account is that the contracting
authority will not always act with the same suppliers in
the different phases which can lead to complex transac-

tions between the actors in the different phases.

IPR models

The most obvious issue that needs to be considered is
that an appropriate model or models need to be availa-
ble whenever a contract in the framework of a pre-com-
mercial process is entered into by a contracting author-
ity. As is mentioned in the report before, in the con-
tracting as final piece of a procurement process, IPR
clauses have to be included. For the sake of the discus-
sion intellectual property rights are also covering confi-
dential information and know-how. One can distinguish
between three basic solutions for the IP rights in pre-

commercial procurement:

The contracting authority prefers exclusive develop-
ment, which includes transfer of all IPR to the contract-
ing authority. Therefore it has to pay the full market
price for exclusive development, which is the full devel-
opment cost increased with a reasonable profit mar-

gin. The companies that have developed the innovative



solution can not reuse it for other potential customers.
Exclusive development is most of the time however not
indispensable for the contracting authority unless the
contracting authority have concrete plans to commer-
cially exploit the results coming out of a pre-commer-
cial procurement. Exclusive development if not indis-
pensable means a waste of money for the contract-

ing authority; it can be justified in some cases such as
defence or security related fields. Exclusive development
can in most cases be replaced with the following solu-

tion.

An adequate solution in most pre-commercial pro-
curement cases is to keep as much IPR as possible with
the vendor and to transfer only those rights to the con-
tracting authority that it needs in order to satisfy/safe-

guard its strategic goals.

There are basically two scenarios in this model with par-

tial IPR transfer to the contracting authority:

In case the supply side is very thin and the innova-
tive solution is critical for the contracting authority, the
contracting authority may want to secure its access to
a commercial solution that follows from the pre-com-
mercial procurement. In order to avoid legal issues with
regard to state aid, a market price needs also to be set
for this situation. This model has been outlined in the
pre-commercial procurement Communication of the
Commission of December 2007. The business rationale
behind this is that since the concept remains with the
technology vendor, an incentive is created to participate
in a pre-commercial procurement project, due to the

possible broad valorisation of the technology at stake.

However it is also understood that the contract-

ing authority is in need of certain rights, in line with
its strategic goals. This may include that the technol-
ogy vendors may on the one hand be the owner of the
IPR, but on the other hand also needs to grant certain
user rights to the contracting authority. Most of these
user rights will become effective only at the moment
that the contracting authority enters into a contract

as a result of the outcome of a standard procurement

process under the procurement directives, and the con-
tracting authority awards a contract to the technol-

ogy vendor that has successfully ended the pre-com-
mercial procurement process. As a consequence thereof,
the technology vendor is obliged to offer in the subse-
quent procurement procedure on reasonable commer-
cial terms. Eventually the technology vendor in the sub-
sequent procurement procedure will have to reduce his
price or pay a royalty to compensate for the price paid
and the risk shared in the pre-commercial procurement

trajectory.

However there is a possibility that the contracting
authority is not granting a contract to the original tech-
nology vendor being awarded the contract in the pre-
commercial procurement process, but has to grant the
contract to a different technology vendor/supplier. For
that situation, it is needed that in order to avoid possi-
ble IPR infringement procedures and claims in the con-
text of the procurement phase, the original technology
vendor under the pre-commercial procurement proc-
ess is obliged to grant licenses on commercial terms

to possible competitive parties. It is understood that
these licenses have to be granted before the contracting
authority enters into a contract with the competitive

supplier in the procurement process.

It is also understood that there is a possibility that the
contracting authority expects a return on investment
from the money spent in the pre-commercial procure-
ment process. This return on investment can take differ-
ent forms: e.g. by a discount model in the procurement
process on the price of the technology offered. This
return on investment model also needs to be communi-
cated to the possible technology vendors at the begin-

ning of the pre-commercial procurement process.

In case the contracting authority feels confident that
the supply side is rather competitive, it may be suffi-
cient to find out that an innovative solution to a prob-
lem is possible. In order to find this out, the contract-
ing authority can start a pre-commercial procurement
trajectory whereby the IPR rights for the contracting
authority are kept minimal (e.g. access to confidential



information and access right to test a prototype). The
consequence of this is a low price to be paid to the
developer of an innovative solution. In case the pre-
commercial procurement process proves that a solution
is feasible the request for a solution is transferred to a
commercial procurement process, whereby standard IPR

clauses for commercial procurement are applicable.

In general the price paid by the contracting authority

in this scenario will be low due to the limited IPR trans-
fer to the contracting authority (estimated at 10-20 % of
the development cost). As such this might not be attrac-
tive for a particular supplier. However nothing prevents
a supplier to apply for an R&D grant under this scenario
since the development and the pre-commercial procure-
ment -transaction with the contracting authority are

well separated things.

Definitions and contractual clauses about IPR are availa-
ble from different sources. Especially helpful are the IPR
regimes of the EC Framework Programme ~° which are
further elaborated in different models of consortium
(IPCA, DESCA, EARTO, etc.). The differ-

ent agreements are compared by the IPR-helpdesk sup-

agreements,

porting the EC Framework Programmes.

The parties involved in a contract define the national
Taw that will govern the contract. In case of an inter-
national cooperation the contracting authorities could
choose for a national law that leaves maximum free-

dom to handle the IPR aspects in a contractual way.

As outlined in the introduction, the strategic goals of a
contrating authority will be different in direct/coopera-
tive and catalytic procurement. This will have an impact
on the IPR model chosen in pre-commercial procure-
ment. The difference between direct procurement and
cooperative procurement is the characteristic that the
market behind cooperative procurement is in general
bigger than in direct procurement. This gives the con-
tracting authority somewhat more comfort that the
supply side will be more eager to enter into a develop-
ment process than in a direct procurement application.

In such a situation the contracting authority might be

satisfied with minimal IP rights in the pre-commercial

procurem ent process.

The same can be expected in catalytic procurement,
unless the final goal is of high strategic importance
in combination with a thin supply market, such that
a high level of IP rights might be necessary in order to
safeguard future commercial availability.

Value engineering

Especially in long term contracts, it is important to

offer contractors/suppliers the possibility to frequently
improve the price/quality-ratio of their products. The best
way to achieve this is to add value engineering clauses

to the contract. The concept of value engineering has
been developed in the defence industry during the Sec-
ond World War. In the United States the concept of value
engineering is defined by law “~ as being “an analysis
of the functions of a program, project, system, product,
item of equipment, building, facility, service, or supply
of an executive agency, performed by a qualified agency
or contractor personnel, directed at improving perform-

ance, reliability, quality, safety, and life cycle costs.”

The basic philosophy behind value engineering is the
fact that it is built on a win-win relationship: the ben-
efits that are the result of improvements are shared
between buyer and supplier. This is easy to apply when
improvements result in a lower cost for the same func-
tionality/performance. It becomes however much more
difficult to calculate and share benefits in case function-
ality/performance can be increased. We have not found
methodologies that allow handling of this kind of situ-
ation: this will most probably have to be handled on a

case by case basis.

An alternative to value engineering clauses is to close
only short term contracts, which can be renegotiated
each time. Short term contracts however can prove to be
inefficient for innovative products/services due to high

switching costs and risks.

EC Guide to Intellectual Proper-
ty Rules for FP7 projects: ftp://ftp.
cordis.europa.eu/pub/fp7/docs/
ipr_en.pdf

EICTA FP7 Integrated Project Con-
sortium Agreement-IPCA: www.
eicta.org/web/news/telecharger.

php?iddoc=632

DESCA: Development of a Simpli-
fied Consortium Agreement for
FP7:http://www.desca-fp7.eu/
fileadmin/content/Documents/

DESCA version_2_final.doc

http://www.ipr-helpdesk.org/
documents/ComparisonFP7Mode

Is_0000006611_oo.xml.html

US code, title 41, chapter 7 par. 432



Concluding Remarks

As has been seen in this document, many groups of
actors are involved, with different rationales for behav-
ing in certain manners concerning public procurement.
The complexity also affects the possibilities for differ-
ent actors to understand each other, since they use their
own vocabulary and construct their own “story”. Inno-
vation policy experts, or politicians looking to promote
economic growth, would probably describe certain pro-
curements in a completely different way than the pro-
curer of the concerned contracting authority, or the
supplier. A public purchaser in a contracting author-

ity seldom procures products for the sake of promot-
ing innovation and might not even recognise when a
procurement process deals with innovation. They care
(rightly so) about their own goals and are “blind” to the

aspect of innovation.

The challenge then is to encourage a better understand-
ing between different groups of actors. To aid this, pol-
iticians within different policy fields need to take care
to set up incentive structures that take into account
the effect of other fields as well, as their decisions taken
together forms an integrated system or pattern. More
communications about political goals and how they
affect each other is needed. A special recommendation
for the European Commission is to encourage different
Directorate Generals to integrate their operations when
it comes to public procurement, for example by looking
over the procurement directives from the perspective
of different policy areas and their goals (competition;

innovation; environment etc.).

Another important point to remember in the context
of conflicting public goals is the role of the procurers.
When procurers decide on which evaluation criteria

to use for evaluating the bids in a procurement proc-
ess, they in fact “decide” which political goals are prior-
itised. In this process every demand, deriving from the
political goals, must be weighed against each other, but
also against value for money. Additionally, the demands
must also be made in compliance with the legal frame-
work and case law. If the procurers have received clear
instructions from politicians; and if they themselves
have been part of the strategic process of their public
authority, this is a feasible task. If not, which is too often
the case, procurers may easily find themselves in a “Ber-
muda Triangle” of public purchasers, where political
goals compete between themselves and also with two
other pillars of the public procurement system the legal

framework and value for money.

Thus, the conclusion is that to use public procurement
to drive innovation, politicians at all levels must inte-
grate different political goals and send more coherent
signals to public authorities, as well as look over regu-
lations (and perhaps also the possibility to provide sup-
port for suppliers). Public procuring authorities, in their
turn, must realise the strategic values of purchasing,
and upgrade the position, as well as broadening the

training, of public procurement officials.



ANNEX - Cases

In the second half of 2007, a number of cases of pub-

lic procurement leading to innovation were collected by
the OMC-PTP project members. The case studies were
performed by the partner countries to better under-
stand the role of public procurement as a means to
stimulate innovation. This annex offers an overview of
the implementation of public procurement of innova-
tion in selected Member States. The ambition was to
collect cases from different industries, different types of
contracting entities, where different procurement pro-

cedures had been used and with varying results.

Belgium

After a political decision in 2001, this procurement
project was set up by the Ministry of Internal Affairs,
General Directorate, Legislation and national institu-
tions, national register. The purpose was to procure an
electronic identification card (e-ID card) to replace tradi-

tional ID cards.

To the contract there were also services attached.

The intended use for the e-ID card was traditional ID
authentication but also functionality enabling e-au-
thentication and other functions related to e-govern-

ment.

This project consisted of several calls for tenders. Ini-
tially one call was published for e-ID card prototypes.
The procedure applied was the negotiated procedure
with a tender’s notice. No financial compensation was
paid for the delivery of the prototypes. At this stage the
complete exploitation of infrastructure for the e-ID card
was also put to tender. This was also following the nego-
tiated procedure with prior tender’s notice.

This was followed by a contract that included delivery of
technology for a pilot phase covering 11 municipalities
which was to be followed by a full scale introduction

in Belgium (conditional upon a positive decision of the
council of ministers after the pilot phase). The procure-
ment procedure that followed was the open procedure.
Since no party fulfilled the requirements of the open
tender, a switch was made to the negotiated procedure.
This made it easier to compare the different offers and
to eliminate differences in interpretation of the require-

ments of the tender by the suppliers.

The introduction of the e-ID card in Belgium can be seen
as an integration type of innovation, consisting of inte-
gration of existing technology for the new e-ID applica-
tion and secondary applications. However, the chip on
the e-ID card is considered the most innovative part of
the e-ID innovation. It is a processor chip that makes use
of the public key infrastructure-solution for the authen-
tication and electronic signature function. The success
of the innovation is due to its imperative use for each
Belgian citizen that guarantees the diffusion aspect of

the innovation.

Belgium

In interaction with the Ministry responsible for Mobil-
ity and Public Works it was decided that De Lijn, a pub-
lic transport company in Belgium should equip their
whole bus fleet with soot-eliminating filter systems. The
ultimate aim of the procurement project was to equip
the fleet of busses with exhaust systems that eliminate
soot emissions by at least 85 %. Soot control technol-
ogy was already available at the time for these projects.
The technology was, however, not proven and it also
needed to be integrated in existing buses. The project



can therefore be described as an integration/diffusion

type of project.

De Lijn, acting as a public entity, carried out a serious of
procurement projects exclusively by internal personnel

as follows.

This project consists of an array of consecutive procure-
ments. Initially, the restricted procedure without pub-
lication was applied. Three suppliers were invited to
make an offer on prototype development. This lead

to seventeen buses being equipped with soot filters.
After this small project was successfully carried out, it
was decided to equip the entire fleet. A first series of
236 soot filter systems were ordered after an open pro-
cedure. Since the result was very satisfactory, it was
decided to equip the remaining 166 busses of the equal
make with the same filter system after a negotiated
procedure with the actual supplier resulting in a price
decrease of 6 %. For another lot of 92 busses with differ-
ent engines the open procedure was pursued and for
still another set of 17 busses also the negotiated proce-
dure was followed.

However, the negotiated procedure with prior tender’s
notice was felt more suitable for technology procure-
ment with a degree of complexity typical for a soot fil-
ter system. For another set of 49 buses only one supplier
offered a prototype.

De Lijn seems to be a public company that keeps in pace
with the general technological development by behav-
ing as a fast follower. De Lijn gets access to innovation
without being exposed to the technology risks inherent

to being the first mover to introduce new innovation. A

central tool for risk reduction is the use of prototyping

throughout the project.

It is noteworthy that prototypes from different suppli-
ers were acquired and tested in parallel. This is some-
what similar to the pre-commercial procurement proc-
ess proposed by DG-INFSO. Due to the relatively low unit
price for a filter prototype (<8.000 EUR for a soot fil-

ter and <25.000 EUR for soot-filter equipped with NOx-
reduction) and to the fact that the prototypes were
used for test purposes, the prototypes could be acquired
in a procedure without publication according to article
40 (2)(b) in the new directive 2004/17/EC.

Belgium

This was yet another project carried out by the pub-

lic transport company, De Lijn in Belgium. The ambition
of the procurers was to improve passenger flow and in
particular the handling of pre-sales of tickets. Mobile-
ticketing was seen as a new and complementary pre-
paid ticketing system. In this system the travel war-
rant is delivered in the form of an SMS, without pre-reg-
istration by the passenger. The price is collected by a
GSM-operator and transferred to De Lijn. M-ticketing is
already common practice in some other European coun-
tries. Therefore this project can be classified as technol-

ogy diffusion.

The aim of this procurement project was to acquire a
platform that enabled M-ticketing.

In preparation of the procurement project, a study was
carried out that proved that De Lijn had the required
capacity to introduce M-ticketing. A market survey was



carried out and commercially viable M-ticketing plat-

form technology was identified.

The procedure used in the full tender call was the nego-
tiated procedure with a tender’s notice. As selection cri-
teria the candidates had to prove their competence on
the following criteria: a reference list of similar projects,
written evidence from customers testifying compliance
on user-friendliness, speed of implementation, techni-
cal support, reliability and security of the platform tech-
nology, a list of feasibility studies carried out in the last
3 years, qualification of personnel delivering the M-tick-
eting platform, proven membership of the Interna-
tional Association of Public Transport was considered as
a plus. The award criteria followed the MEAT principle:
one of the criteria was fraud-resistance of the technol-

ogy offered.

14 candidates replied to the tender. The contract was
awarded to a candidate that had already developed a

system in another country.

Belgium

The project involved the procurement of wireless out-
door WI-FI connecting service that would be offered to
tourists and increase the technical support capabilities
offered by the city.

As an initial step a pilot project was run by a young tech
company that proved that a wireless mesh-based out-
door city WI-FI network was technically feasible to low
cost. The idea was to offer tourists access to the net-
work, but there were also other possibilities of utilising

the system by the city.

The type of procurement procedure applied was the
open procedure. The tender was only published in the
Official Belgian Journal for publication of public con-

tracts.

The wireless network itself is set up by the supplier.
For this network the city is not paying. In exchange the
supplier offers the use of the wireless network to the

citizens/tourists to enter into the web: through this set
up the trial of last year can be continued in 2007 with-

out charging the city. The supplier(s) and city still have

to explore and develop a business model for such a

WI-FI system.

What is noteworthy is that this procurement project
seems to be the result of a user-producer interaction, i.e.
interaction between a technology supplier and the city
which is interested in new ways to advertise the city of

Blankenberge as an attractive holiday destination.

There were initially fifteen interested technology sup-
pliers. Only one offer was received by the procurer. This
offer came from the supplier that had delivered the ini-
tial trial set-up. For this reason the tender has not yet
been awarded. The city hesitates to award the contract
to the single bidder since public tenders in Flanders

are nowadays under scrutiny. An alternative currently
under consideration is to put out a reduced tender for a
limited set of functionalities that can attract more ten-

derers.

If one regards this as a pre-commercial project, one
could wonder why the city decided to use the open pro-
cedure and not the perhaps more suitable alternative,

the negotiated procedure.

Latvia

The general rationale for this procurement was a per-
ceived need to upgrade old-fashioned laboratory equip-
ment in state research institutes. A decision to do so
was made by the Latvian government in 2004. The pro-
curement project, once carried out, would render the
possibilities to further development of investigations
of magnetic field of complicated ferro-magnetic struc-
tures for sensible measurements of electro-physical

processes.

The Institute of Physical Energetics Latvian Academy of
Sciences (IPE) was carrying out the procurement. More
specifically, the purchase consisted of histograph, two
different Gauss meters and an impulse magnetizer. The



contract also included installation and warranty service.
The procedure used for the procurement was the open
procedure. The purpose of the procurement was direct
—to satisfy the need of procured institution and its
end users. The invitation to tender was published on
the home page of the “State Procurement Supervision
office”. The procedure was realised in accordance with
national legislation “Law on public procurement”. The
main award criteria followed a principle that could be
summarised as follows. The contract was to be given to
the tender with the most favourable price that offered
delivery in full accordance to technical specification.
Four companies from different countries expressed
interest for the tender. Two complete responses were
submitted.

The main difficulties of this case were lack of experience
of involved staff of IPE about procurement process, but
it did not affect outcomes —users are very satisfied, and

the Institute evaluated this deal as very successful.

Latvia

The general background for this procurement project
was an ambition from the Latvian government to
upgrade the old-fashioned research infrastructure
which did not respond to contemporary needs. In 2004,
the Latvian government decided to invest into public

research infrastructure.

The procured item in this project was a scientific tool, a
Material Testing System (MTS). Included in the contract
were components, installation, adjustment and serv-
ices. The future user of MTS was the Institute of Polymer
Mechanics (IPM).

The division of labour in this project can briefly be sum-
marised as follows. The Administration of the Univer-
sity of Latvia brought in the procedural expertise for
the procurement process. The IPM engineers prepared
function-based technical specification of needed com-
ponents. No intermediaries were involved. Procure-

ment capabilities were covered internally with some

consultancy of procurement support organisation.

The purpose of the procurement was direct - to satisfy
needs of procured institution and its end users.

The procurement procedure used was the negotiated
procedure without notification. The University of Latvia
had asked and received from the Latvian State Procure-
ment Supervision Office sanction to apply this excep-

tional procedure.

The main criteria for procured technique were the high-
est quality and sensibility of all components of MTS.
Other criteria including price were not given high

emphasis.

All obligations were accomplished in accordance to the
contract and purchaser was fully satisfied with the qual-

ity of provided service.

The main difficulties of this case were lack of knowledge
and experience of involved staff of IPM about procure-

ment process, but it did not affect the outcomes.

The Netherlands

This procurement project relates to policies devel-

oped by the Ministry of Traffic and Water Management
(V&W) concerning traffic safety. In 2005, the idea was
forwarded that it should be possible to install speed
limiters in delivery vans. Besides already existing func-
tions of hard restriction (fuel truncation above a certain
speed), this technology would also include other driv-
ing assisting features. One such example was speeding
warning systems and other possibilities for monitoring
driving behaviour. The combination of these functions

was not yet available.

The idea was initially to install the system in vans used
by an internal V&W organisation, and thus be able

to demonstrate the technical and potential commer-
cial viability. After intervention of the minister of Traf-
fic and Water Management herself, V&W broadened the
project and included also other potential users and pro-

ducers.



Essentially, V&W created a situation where risk was
reduced both for the supplier and for the (poten-

tial) users. In that sense, although such development
remains to be seen, this project can be seen as an exam-
ple of catalytic procurement, i.e. where a public agency
procures an innovation on behalf of others. To reduce
producers’ hesitations stemming from the prospect

of facing R&D-costs, with no guaranteed sales and
demand, V&W decided to lease about 100 systems for

the duration of a test period.

The selected producer would receive a discount of part
of the R&D costs in the lease price. V&W is leasing 100
systems for the participants, so they can participate in
the test risk-free (apart from effort/time and a deposit

of 375 EUR for the equipment).

The test phase started November 2007. Nine private
fleet owners were participating by then. After the test
V&W will withdraw from the project and leave further
development to the market. Participants and supplier
that have participated in the test phase will mutually
determine if they will continue the lease further, buy

the system or return it.

V&W has the intention to buy a slightly adapted system
for one of its internal organisations if the test results

are positive.

By procuring and demonstrating a non-existent system,
V&W seems to have succeeded in introducing a road
safety device that otherwise would not have been avail-
able.

The Netherlands

This project was developed in harmony of a general
awareness of the social effects and economic threats
associated with the use of high levels of fossil energy.
The greenhouse sector in the Netherlands accounts for
10 % of the total national consumption of natural gas. It
is responsible for 4% of the CO,-emission. The ambition
is to have all new greenhouses in 2020 build in a fossil

neutral way.

Therefore the Dutch horticulture and the Ministry of
Agriculture, Nature and Food Quality took a joint initi-
ative and organised the Energy-producing Greenhouse
Design Competition. The Idea was that organising a
design contest would stimulate the market to come up
with pioneering ideas that would help achieve the envi-
ronmental goals. The design competition Energy-pro-
ducing Greenhouses is started under the auspices of

the Greenhouses as Energy Sources Steering Group. The
Steering Group is composed of representatives of the hor-

ticulture businesses, government and external experts.

The design contest has been published in the EU Official
Journal and in other publications. The competition was
opened on August 31%, 2005 and was closed on January
12", 2006. All conceivable market players could react: the
horticulture industry, growers, universities, institutes,
civil society organisations and other interested parties
were challenged. The competition was open to entrants

from around the world.

An independent jury consisting of experts in the field
of horticultural production, energy and transition proc-
esses was set up. The task of the jury was to evaluate
and judge the entries according to the criteria listen in

an evaluation matrix. These criteria were fully public.

The procedure for the design contest can briefly be sum-

marised as follows.

First phase — preliminary sketch: sketch designs are
accepted from anyone who wished to participate in the
design competition. No reimbursement was available at

this stage.

Second phase — further development of proposal:
selected proposals were asked to develop a preliminary
design with detailed technical plans and descriptions.
At this stage entrants could receive a reimbursement

for the costs incurred up to 45.000 EUR.

Third phase - prototype development: three consor-
tia were asked to develop a final design for a proto-

type. The prototypes operated for six months to a year. A



reimbursement at this stage was available up to a max-

imum of 200.000 EUR.

Fourth phase — testing: the best prototypes took part
in a trial to demonstrate the functionality and reliabil-
ity of their designs under actual cultivation conditions.
At this stage a reimbursement was available for up to

400.000 EUR.

42 sketches were submitted. Two proposals were
excluded from participation because they lacked cru-
cial information. 13 proposals managed to get through
the first phase. 10 got through phase 2. Finally 3 winners
were asked to develop their proposals for testing. This

phase was completed in 2008.

The government does not buy greenhouses to satisfy
intrinsic needs. In that sense this procurement project
may be regarded as catalytic. Its policy is to foster the
private use of a new product (i.e. the energy produc-

ing greenhouse). The development of such new tech-
nology has apparently not been taken up by the pri-
vate sector on its own. The market possesses the know-
how and expertise required to assemble a total concept,
but some further coordination is needed to utilise this
knowledge in order to come up with concrete solutions.
Knowledge and experiences from the design contest
will in the course of 2008 and 2009 become available

to the horticultural sector. The submissions of the other,
non winning, participants yielded promising tech-
niques as well. This means that there may be possibili-
ties also for the innovative ideas of these participants to
find their way into practice and made available to the

greenhouse sector.

The Netherlands

In the Netherlands, many three- and four storied older
apartment buildings have not been equipped with ele-
vators and are thus not serviceable for older tenants
who would like to keep on living there. The Foundation
for Experiments in Social Housing (SEV) took the initia-
tive with a number of producers to develop and build

an extension elevator that can be installed cheaply in

this kind of buildings. SEV has formulated a cost/quality
test, so producers could carry on with the development
process. The embryonic market has been stimulated by
the Ministry of Housing by a temporal subsidy. Exten-
sion elevators are a normal option nowadays for reno-
vating older neighbourhoods, social structures remain

in place and social costs are being avoided.

SEV developed technical specifications, mitigated safety
regulations and invited some 10 companies to do prod-
uct development. These included settled elevator com-
panies as well as niche players and newcomers, even
from abroad (Sweden). The 4-year experiment resulted
in 450 elevators. A part of the experiment was market
development by SEV (approaching social housing cor-
porations, tenants, municipalities and the Ministry of
Housing for a temporal subsidy and modifying safety

regulations).

Procurement was carried out by each social housing cor-
poration in each individual project (the largest project
being a series of 254 elevators for 2400 apartments).
Mostly they contracted in a restricted or negotiated pro-
cedure a builder that cooperated with a specific elevator
supplier (2/3 of the costs being for construction-techni-

cal alterations, 1/3 for the elevator).

Installations that passed requirements in a cost/ quality

test could apply for the government subsidy.

After the last year of the subsidy scheme (1991) the con-
struction of added-on elevators fell down to a fairly low
level. The provisions in the new building regulations with
regard to elevators have been modified to the extent
that apartments built nowadays must have a spare
space in which an elevator can be placed. Safety regula-
tions are also nowadays open for alternative solutions.
The fall in costs of elevators has been lasting, which may

have helped industry acquiring a larger market.

Germany
The purpose of this project was to procure fuel cell

buses to be used in the public transport system of



Hamburg. The organisations involved in the project
were the Hamburg State Ministry for Urban Develop-
ment and the Environment, Energy Department and
the City of Hamburg. The procurement project was pre-
ceded by an EU-funded project called CUTE, which is a

network devoted to the procurement of fuel cell buses.

A general concern for environmental issues may be seen
as the starting point for this procurement project. In
combination with alternative energies, these buses are
environmentally sound and a real alternative to tradi-
tional fuel buses. Introduction of this technology would
render positive effects on the air quality of the inner city
of Hamburg and also make the vision of a zero emission

vehicle come true.

The process leading to the procurement of fuel cell
buses was a structured process that can be summarised

as follows.

1st step — decision by the senate of Hamburg to estab-
lish the initiative “Fuel Cells and Hydrogen Technology
Hamburg”. This group was set up to enable collabora-
tion and information change. Members of the group
were companies, research organisations, universities

and public authorities working with theses issues.

2nd Step — Hamburg participated in the EU project
CUTE (Clean Urban Transport for Europe) as mentioned
above. The city-owned enterprise “Hamburger Hoch-
bahn AG“procured 3 buses and tested them for every
day usability.

3rd Step —initiation of a global buyer network for fuel
cell buses (including cities such as Barcelona, Amster-
dam and Perth). This network would generate bundling
of demand for fuel cell buses which would create a mar-

ket, and also foster a decrease of the purchase price.

Hamburg is not the only city that has purchased these
buses. Other cities have implemented this technology in
their public transport system as well (Amsterdam, Bar-
celona, London, Perth). All cities signed a memorandum

of understanding in order to bundle market inquiry.

This leads to cost reductions and an amelioration of
negotiation position versus the supplier which would

foster decreases of purchase price.

Germany

The purpose of this procurement project was on the one
hand to purchase new railcars to meet the increased
number of passengers and on the other hand to find a
technological solution to meet EU emission standards
for rail traction engines. The winning bidder offered
vehicles equipped with particle filter systems in the
engine system. The procuring and contracting authority
was the fahma GmbH (Fahrzeugmanagement Region
Frankfurt RheinMain GmbH).

The decision of equipping railcars with particle filters
had political backing and was in line with the climate
protection strategy of the Rhein-Main Transport Net-
work. Both political will and climate protection strategy
aim at reducing the emission levels of particulate mat-

ters in public transport.

The European tender was carried out as a negotiated
procedure. This gave companies the opportunity to dis-
cuss technical details in advance. The public purchase of
particle filters for diesel railcars included research and
development because an economically efficient and an
ecologically justifiable solution had to be developed.
Fahma asked for a concept for a particle filter and there-
fore created a public demand for this technology. The
final solution created a business case at international

level.

Policies and rules that affected the procurement were
European guidelines, EU public procurement directives
and technical specifications. The rationales behind the
tender were mainly environmental reasons. From the
beginning, it was intended to meet the EU emission

standards or to achieve even better values.

The key factors to the success were: the political backup
and the consolidated procurement team. Thanks to

the political backup which was mainly caused by the



ongoing discussion on particulate matters, demand-
ing an innovative solution as regards to particle filters
was welcome which lowered the risk aversion. Further-
more, the procuring authority engaged two people to
take care of the process and an engineering bureau that
ensured technical knowledge. This means the number
of persons involved in the process was very small which
had a positive impact on the communication within the
procuring authority but also on the relation between

demand side and supply side.

Slovakia

The procuring authority was the Public University of
Zilina, more precisely the Institute of Competitiveness
and Innovations. The intent of the procuring author-

ity was to establish a group videoconferencing system
placed in a conference room, which enables a parallel con-
nection of several clients. The project would ultimately
lead to the set up of a special multimedia videoconfer-
encing lecture rooms equipped with technology enabling
high-end picture and acoustic quality, which would create
possibilities to organise videoconferences with distant

entities, clients, partners in Slovakia or elsewhere.

The whole procurement process took place at regional
level. The procurement procedure was open to all legal
entities in the Slovak Republic able to fulfil the selection
criteria. The procurement procedure used was the nego-
tiated procedure with a tender’s notice. The underlying
reason for this choice was that the content of the pro-
curement did not allow concrete and exact definition of
technical requirements and the performance and price

parameters of the procured technology.

The procuring authority implemented the process of
public procurement using the service of expertly capa-

ble person, i.e. an independent consultant.

Two companies were involved in the procuring proc-
ess. The evaluation of both offers and comparison of
proposed technology with specified parameters were
carried out by an evaluation committee consisting of

members with professional skills in IT.

The practical meaning of this study consists in the used
method of public procurement — negotiated procedure
with publication. This method of public procurement
uses the active dialogue — communication between pro-
curer and potential subcontractors of the procurement

matter in preparatory phase of the procurement.

The output of this method are specified and defined
requirements with technical and financial quantifica-
tion. The contracting authority obtains a real picture of
the procurement matter and thus presents possibilities

of further implementation.

Sweden

This case was propelled by a lively debate taking place in
2002 on congestion, where the question of congestion
charges in Stockholm became one of the main issues.
This case involves many different actors in society, politi-
cal parties, different public agencies on different levels in
society, members of the public and potential suppliers.
The story includes changes in law, over time it was han-
dled by different public agencies, the case was brought
to court, and a referendum on the issue was held in
Stockholm. To review and fully give all the details of all
these developments is not possible here. A brief over-

view of the developments can be summarised as follows.

initial model and system discussions
are held.
an Environmental Charges Secretariat
is formed within the City of Stockholm.
the Stockholm City Council approves a
trial run of a traffic congestion system. The Stockholm
City executive board is to procure a technical system,
including services, to handle the congestions charges.
the City executive board approves of the
principles and underlying material for the procurement.
certain suppliers are invited to submit ten-
ders. The procurement procedure applied is the negoti-
ated procedure. Six companies were interested and four
of these became part of the procurement process.
the government asks the parliament to

approve a law to install congestion tax.



the law is passed. Since it is a national
tax, the City of Stockholm can no longer be responsible
for collecting it.
the Swedish Road Administration takes
over the procurement from the City of Stockholm. The
Administration will be responsible for building and
operating the system for the congestion tax, including
the collection of the tax and public information in this
regard.
IBM is awarded the contract.
the decision is opposed in court. The pro-
curement cannot be finished. The case bounces back
and forth in different courts.
the law is enforced, even though the
legal question of the procurement remains unsolved.
the final legal decision is made. The
procurement is declared legal and The Swedish Road
Administration can continue ordering needed equip-
ment and services according to the contract with IBM.
the trial of the system begins. Stock-
holm will have a congestions tax system for the next
seven months.
the trial ends.
areferendum is held, where a small
majority in the proper City of Stockholm votes to keep the

tax. In the greater region, the vote is negative to the tax.

The newly elected government decides to keep the tax.

the congestion tax system is reinstalled.

The case material included in this report offers a wide
range of public procurement projects which to a differ-
ent degree has contributed to innovation. A common
feature of many of these projects is a high level of polit-
ical backing. For instance, several projects devoted to
the procurement of environmentally-friendly technol-
ogy have emerged from a general policy emphasising

encouraging development of such technologies.

Another interesting pattern in the material concerns
the use of a combination of different measures to stim-
ulate innovation. Public procurement is one tool used
together with other innovation stimulating activities.
For instance, public agencies have used subsidies for
research and development, funds stemming from par-
ticipation in e.g. EC-funded projects and also launched
different kinds of research activities. This variety is also
evident the way procurement procedures are used.
Although there seems to be an increasing awareness
of procedures allowing interaction such as the negoti-
ated procedure, many times different procedures may

be used over time.

A final remark, necessary to make, concerns the ques-
tion to what degree innovation has been procured in
the cases drawn on here as most of the cases concern
incremental innovation. Some of the cases even come
very close to regular procurement of existing goods. The
argument brought forward here is however that pub-
lic procurement of incremental innovation, as well as
public procurement leading to diffusion, might still be
preferable, if the only alternative option is to procure
regular goods. The possibilities for public procurement
of radical innovations may in practice appear on very

rare occasions.
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B2B

B2G

BAFO
BERR
BME
BMWi

CA
CEMEP
cpP

CPO
DARPA
DBIP
DEFRA
DG Enterprise
DG Research
DG-INFSO
DH

DIUS

EC)

EZ

FCP
Flemish OVAM
GDP

GPS

ICT

IPR

IWT

KPI

LME

LMI

LNV

Abbreviations

business to business

business to government

best and final offer

Department for Business Enterprise and Regulatory Reform (UK)
German Association Materials, Management Purchasing and Logistics
Federal Ministry of Economics and Technology in Germany
contracting authorities

Commission on Environmental Markets and Economic Performance
commercial procurement

chief procurement officer

Defense Advanced Research Projects Agency

demand-based innovation policy

Department for Environment Food and Rural Affairs (UK)
Directorate General Enterprise

Directorate General Research

Directorate General Information Society

Department of Health (UK)

Department for Industry, Universities & Skills

European Court of Justice

Ministry of Economic Affairs in the Netherlands

forward commitment procurement

Public Waste Agency of Flanders

gross domestic product

global positioning system

information and communication technologies

intellectual property rights

Flemish Innovation Agency

key performance indicator

Law of Modernisation of the Economy

Lead Market Initiative

Ministry of Agriculture, Nature and Food Quality in the Netherlands
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MATRIX
MEAT
NDPB

NHS
NIC
NOU
NTBF
NUTEK
OCwW
OGC
OJEC
OMC
OPOCE
PCP
PIANOo
Pol

PPP
PTP
R&D
SBIR
SBRI
SME
STI
TED
VenW
VINNOVA
VROM
VWS
WIBGI
WTO

Abbreviations

The Northern Ireland Science Industry Panel

most economically advantageous tender

non departmental public body

National Health Service (UK)

National Innovation Centre (UK)

National Board for Public Procurement

new technology-based firm

Swedish Agency for Economic and Regional Growth
Ministry of Education and Science in the Netherlands
Office of Government Commerce (UK)

Official Journal of the European Communities

open method of coordination

Office of Official Publications of the European Communities
pre-commercial procurement

the Netherlands Knowledge Network for Government Procurers
procurement of innovation

publicprivate partnership

public technology procurement

research & development

Small Business Innovation Research

Small Business Research Initiative

small and medium-sized enterprises

science, technology and innovation policy

Tenders Electronic Daily

Ministry of Transport, Public Works and Water Management in the Netherlands

Swedish Governmental Agency for Innovation Systems

Ministry of Housing, Spatial Planning and the Environment in the Netherlands

Ministry of Public Health, Sport in the Netherlands
wouldn’t it be good if ...
World Trade Organisation
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