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The purpose of this Communication is to give practical guidance to contracting authorities and
contracting entities for the assessment of the sustainability and resilience contribution in public
procurement procedures in accordance with Article 25 of the Net-Zero Industry Act (NZIA).
This guidance is not legally binding. While it occasionally paraphrases the provisions of Union
legislation, it is not meant to add to or diminish the rights and obligations set out in the NZIA
or other binding instruments such as STEP. Moreover, this guidance is without prejudice to
State aid rules and the subsidiarity principle. The Commission may revise or expand this
guidance.
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I. INTRODUCTION

Regulation (EU) 2024/1735 on establishing a framework of measures for strengthening
Europe’s net-zero technology manufacturing ecosystem and amending Regulation (EU)
2018/1724 (‘Net-Zero Industry Act’ or ‘NZIA’)! establishes a legal framework aimed at
strengthening the manufacturing ecosystem for net-zero technologies within the European
Union. In particular, to reduce the EU’s strategic dependency with regard to net-zero
technologies and their supply chains and to achieve the EU’s climate and energy targets,
Article 5 of the NZIA sets the Commission and Member States the objectives of reaching
a manufacturing capacity of at least 40% of the EU’s annual deployment needs for net-zero
technologies by 2030; and 15% of world production of net-zero technologies by 2040.

To achieve these objectives, Article 25 of the NZIA sets requirements for public procurement
procedures falling within the scope of Directives 2014/23/EU?, 2014/24/EU® and 2014/25/EU*
(‘the procurement directives’) to ensure public spending helps boost demand for net-zero
technologies that contribute to sustainability and resilience. Article 25 of the NZIA mandates
the application of minimum requirements for environmental sustainability and supply chain
resilience, as well as other obligations related to the performance of the contract.

This Communication provides guidance to contracting authorities and contracting entities on
the application of Article 25 of the NZIA, pursuant to Article 29(1) of the NZIA, and is without
prejudice to State aid rules.

II. SCOPE

Article 25 of the NZIA applies to ‘public procurement procedures falling within the scope of
Directive 2014/23/EU, 2014/24/EU or 2014/25/EU, where contracts have net-zero

! Regulation (EU) 2024/1735 of the European Parliament and of the Council of 13 June 2024 on establishing a
framework of measures for strengthening Europe’s net-zero technology manufacturing ecosystem and amending
Regulation (EU) 2018/1724, OJ L, 2024/1735, 28.6.2024, ELI: http://data.europa.eu/eli/req/2024/1735/0j.

2 Directive 2014/23/EU of the European Parliament and of the Council of 26 February 2014 on the award of
concession  contracts Text with EEA relevance, OJ L 94, 2832014, »p. 1, ELL
http://data.europa.eu/eli/dir/2014/23/0j.

3 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement
and repealing Directive 2004/18/EC, OJ L 94, 28.3.2014, p. 65, ELI: http://data.europa.eu/eli/dir/2014/24/0j.

4 Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 on procurement by
entities operating in the water, energy, transport and postal services sectors and repealing Directive 2004/17/EC,
OJ L 94, 28.3.2014, p. 243, ELI: http://data.europa.eu/eli/dir/2014/25/0j.
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technologies listed in Article 4(1), points (a) to (k), of this Regulation as part of their subject
matter’, as well as to ‘works contracts and works concessions including said technologies .

Mirroring the scope of the procurement directives. The scope of Article 25 of the NZIA
mirrors the scope of the procurement directives. The thresholds, exclusions and specific
situations provided for in those directives should therefore be taken into account when
determining whether a procurement procedure falls within the scope of Article 25 of the NZIA.
For instance, Article 25 applies to contracts subsidised by contracting authorities if they meet
the criteria laid down in Article 13 of Directive 2014/24/EU°. Similarly, Article 25 also applies
to dynamic purchasing systems as well as to framework agreements provided that the value of
the framework agreement (not of contracts awarded based on such agreement) meets the
thresholds of the procurement directives®.

Temporal scope. The law to be applied to a procurement procedure is the law applicable at the
time of the call for competition or at the commencement of the procedure — not when contracts
are awarded. For framework agreements and contracts awarded on the basis of such agreements,
the law to be applied is the law applicable at the time of the publication of the call for
competition under the framework agreement.

Including net-zero technologies. For works contracts and works concessions, Article 25 of the
NZIA applies when they ‘include’ net-zero technologies listed in Article 4(1)(a) to (k). For
instance, a contract for the construction or renovation of a school building, to be equipped with
solar photovoltaic (PV) panels, would fall within the scope of Article 25.

For other procurement procedures, Article 25 of the NZIA applies when they have net-zero
technologies listed in Article 4(1)(a) to (k), of the NZIA “as part of their subject matter’. The
subject matter of a contract should be determined by the contracting authority or contracting
entity and mentioned explicitly in the procurement documents. The Common Procurement
Vocabulary (CPV) can help contracting authorities and contracting entities to determine the
subject matter of the contract. However, other aspects should also be taken into account where
relevant. This means that Article 25 may still apply even if relevant net-zero technologies are
not mentioned in a contract’s CPV.

The application of Article 25 of the NZIA is triggered when a relevant net-zero technology
forms part of the subject matter of a contract. Although the net-zero technology should be
among the subject matter of the contract, it does not matter what share of the total value of the
contract it represents, as the requirements of Article 25(1) and (7) only relate to the net-zero
technologies included (and not to the whole contract). Similarly, the value of the net-zero
technology is not relevant, as long as the (estimated) value of the overall contract is above the
thresholds for the public procurement directives to apply.

®> That is when the works or services contract is subsidised directly by more than 50% by a contracting authority
and exceeds a certain threshold.

6 Current thresholds can be checked online here: https://single-market-economy.ec.europa.eu/single-
market/public-procurement/legal-rules-and-implementation/thresholds_en.
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However, the application of Article 25 of the NZIA is only triggered when the contract includes
a net-zero technology final product as part of its subject matter. It is not triggered if the subject
matter of the contract includes products which have a net-zero technology as one of their
subcomponents. For instance, while the procurement of industrial batteries falls within the
scope of Article 25, the procurement of electric buses and electric vehicles, which contain
batteries, do not fall within the scope of that Article’.

Where a procurement procedure is divided into lots, for the purpose of Article 25, the subject
matter must be assessed per lot, rather than for the entire procedure. For example, if a
procurement procedure is divided into two lots, one for the delivery of the net-zero technology
and another for the installation of the net-zero technology, Article 25 would only apply to the
first lot. Procedures may not be divided into lots with the aim of excluding them from the scope
of NZIA.

No double coverage between Articles 25 and 26 of the NZIA. In some cases, the scope of
Article 25 and 26 of the NZIA might overlap. For this situation, Recital 7 of the NZIA’s
Implementing Regulation on non-price criteria in auctions® sets out the following:

‘In accordance with Article 26(1) of Regulation (EU) 2024/1735 Member States must
include pre-qualification criteria or award criteria to assess the auction’s sustainability
and resilience contribution. Article 25 of Regulation (EU) 2024/1735 requires
contracting authorities and contracting entities to apply in certain public procurement
procedures minimum mandatory requirements regarding environmental sustainability
and certain mandatory requirements to assess the tender’s resilience contribution. Both
public procurement procedures and auctions for deploying renewable energy sources
contribute to the Union's resilience. Public undertakings operating in the energy sector
that are contracting entities in accordance with Article 4 of Directive 2014/25/EU of
the European Parliament and of the Council are subject to Article 25 of Regulation
(EU) 2024/1735 when procuring net-zero technologies listed in Article 4(1), points (a)
to (k), of Regulation (EU) 2024/1735. At the same time, they may also participate as
bidders in renewable energy auctions subject to Article 26 of Regulation (EU)
2024/1735. Recital 81 of Regulation (EU) 2024/1735 recalls the importance of ensuring
that the sustainability and resilience requirements are applied in a way that ensures fair
and equal competition among market players regardless of their ownership structure.
In order to ensure such fair and equal competition, for the purposes of assessing
resilience and environmental sustainability requirements, public undertakings

" This differentiates the scope of Article 25 and Article 28 of the NZIA. Article 25 applies when net-zero
technologies listed in Article 4(a) to (k) of the NZIA are part of the subject matter of the contract. This list includes
batteries, which are a subcomponent of electric vehicles, but not electric propulsion systems for road transport,
which can be assimilated to electric vehicles. Article 28, by contrast, applies to public schemes supporting the
purchase of any net-zero technology final product, including electric propulsion systems for road transport. This
is why zero emission vehicles are in scope of Article 28 of the NZIA (see Commission Communication
C/2026/123).

8 Commission Implementing Regulation (EU) 2025/1176 of 23 May 2025 specifying the pre-qualification and
award criteria for auctions for the deployment of energy from renewable sources, OJ L, 2025/1176, 18.6.2025,
ELI: http://data.europa.eu/eli/reg_impl/2025/1176/0j.
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participating in renewable energy auctions pursuant to Article 26 should be subject only
to the rules laid down in Article 26. The rules set out in Article 25 should apply to the
procurement of the net-zero technologies, except where such procurement is used to
carry out projects awarded in the context of renewable energy auctions subject to
Article 26.’

III. THE SUSTAINABILITY AND RESILIENCE CONTRIBUTION IN PUBLIC
PROCUREMENT PROCEDURES

Article 25 of the NZIA mandates the application, in public procurement procedures falling
under its scope, of three different types of requirements: the minimum mandatory requirements
on environmental sustainability (Article 25(1)), a resilience requirement (Article 25(7)) and at
least one of the additional requirements in Article25(3), concerning social or employment-
related aspects, cybersecurity, or an obligation to ensure timely delivery. The requirements must
relate to the specific net-zero technology being procured.

In accordance with Article 25(12)(a), Member States may use additional non-price criteria
beyond those listed in Article 25, including criteria not covered under the scope of the NZIA.
If State aid is involved, all the non-price criteria must be designed in line with State aid rules
and in particular, with set maximum weighting limits.

A The environmental sustainability requirements (Article 25(1) of the NZIA)

Article 25(1) of the NZIA requires contracting authorities and contracting entities to include
minimum requirements related to the environmental sustainability of the net-zero technologies
procured, as established by means of implementing acts. Commission Implementing Regulation
(EU) 2026/718° lays down minimum mandatory requirements for the recyclability of wind
turbine blades. Article 25(1) of the NZIA does not entail obligations for net-zero technologies
and/or environmental sustainability aspects not covered by that implementing act.’® However,
contracting authorities and contracting entities may still include additional environmental
sustainability-related requirements or award criteria in their procurement procedures, as stated
in Article 25(2).

9 Commission Implementing Regulation (EU) 2026/718 of 20 March 2026 laying down rules for the
application of Regulation (EU) 2024/1735 of the European Parliament and of the Council as regards minimum
environmental sustainability requirements for public procurement procedures involving certain net-zero
technologies (OJ L, 2026/718, 23.03.2026, ELI: http://data.europa.eu/eli/req_impl/2026/718/0j).

10 This is without prejudice to the obligations arising from other legislation. For instance, for heat pumps,

contracting authorities and contracting entities are already obliged to procure only the two highest energy
performance classes (see Article 7 of Directive (EU) 2023/1791). For batteries, environmental sustainability
requirements will be set in accordance with the Batteries Regulation (Regulation (EU) 2024/1781).
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Article 25(1) relies on the implementing act specifying the minimum requirements on
environmental sustainability and therefore applies from the date of application of that
implementing act, i.e. 30 June 2026.

B. The additional non-price requirements (Article 25(3) of the NZIA)

The additional non-price requirement in Article 25(3) applies only to works contracts and works
concessions including a net-zero technology listed in Article 4(1)(a) to (k) of the NZIA.

The provision requires contracting authorities and contracting entities to include at least one of
the three requirements it lists, namely:

e aspecial condition related to social or employment-related considerations;

e arequirement to demonstrate compliance with applicable cybersecurity requirements;
or

e aspecific contractual obligation to deliver the component of the contract relating to net-
zero technologies listed in Article 4(1)(a) to (k) on time.

1. The special condition related to social or employment-related
considerations

Contracting authorities and contracting entities should keep in mind the aim of strategic
procurement under the NZIA, i.e. the condition should have a positive social- or employment-
related impact on the manufacturing of the net-zero technology which is the subject matter of
the contract in question. In that respect, conditions falling under Article 25(3)(a) could for
example refer to employment of persons experiencing particular social or professional
difficulties, SME participation, ethical sourcing, or training and apprenticeship obligations.
Contracting authorities and contracting entities can also refer to special social or employment-
related conditions that they have already applied successfully, provided that these are linked to
the subject matter of the contract in question.

If both the size of the potential tenderers and suppliers and the value of the net-zero technology
in the contract are comparable to project sizes under renewable energy auctions, contracting
authorities and contracting entities are encouraged to align the special condition under
Avrticle 25(3) as far as possible with the respective pre-qualification criterion for NZI1A auctions
(see NZIA Article 26). This concerns the social and human rights-related aspects of the pre-
qualification criterion on responsible business conduct in auctions, which are laid out further in
Avrticle 4 of the NZIA Implementing Act!!. When aligning the special condition with the pre-
qualification criterion, contracting authorities and contracting entities should ensure that the

11 Commission Implementing Regulation (EU) 2025/1176 of 23 May 2025 specifying the pre-qualification and
award criteria for auctions for the deployment of energy from renewable sources, OJ L, 2025/1176, 18.6.2025,
ELI: http://data.europa.eu/eli/reg_impl/2025/1176/0j.



condition’s requirements relate to the subject matter of the contract and do not go beyond it.
This means that any due diligence and disclosure requirements need to be focused on the
operations or supply chains linked to the product, work or service provided.

Examples of special conditions in public procurement related to social or employment-related
considerations:

e The contractor commits to X hours of work for professional training programmes
(e.g. apprenticeships) as well as Y hours for social inclusion programmes (e.g.
professional reintegration for the performance of this contract).

e In performing its obligations under the contract, the contractor takes action to address
the core aspects of social and human rights due diligence as set out in Article 5(1)(a)
to (g) of Directive (EU) 2024/1760 on corporate sustainability due diligence.

2. The requirement to demonstrate cybersecurity compliance

Article 25(3)(b) of the NZIA provides for a requirement to demonstrate compliance with
applicable cybersecurity requirements. It specifically refers to the Cyber Resilience Act? which
will apply fully from 11 December 2027. Before that date, contracting authorities and
contracting entities should require tenderers to demonstrate compliance with applicable
cybersecurity requirements in national and European legislation.

Cybersecurity is one of the requirements of Article 26 for auctions (see Article 5 of
Implementing Regulation (EU) 2025/1176). National authorities are encouraged to follow the
specifications laid down in Article 5 of the Implementing Regulation'® of Article 26 where
possible.

3. The specific contractual obligation to deliver on time

The obligation to deliver on time should relate specifically to the component of the contract
relating to the net-zero technologies. It should require all aspects relating to the net-zero

12 Regulation (EU) 2024/2847 of the European Parliament and of the Council of 23 October 2024 on horizontal
cybersecurity requirements for products with digital elements and amending Regulations (EU) No 168/2013 and
(EU) 2019/1020 and Directive (EU) 2020/1828 (Cyber Resilience Act), OJ L, 2024/2847, 20.11.2024, ELI:
http://data.europa.eu/eli/req/2024/2847/0j.

13 Commission Implementing Regulation (EU) 2025/1176 of 23 May 2025 specifying the pre-qualification and
award criteria for auctions for the deployment of energy from renewable sources, OJ L, 2025/1176, 18.6.2025,
ELI: http://data.europa.eu/eli/req_impl/2025/1176/0j.
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technologies to be delivered on time, including, where relevant, planning, purchase, installation
and commissioning. It does not have to apply to the other components of the contract.

Similarly to the other additional non-price criteria, contracting authorities and contracting
entities are encouraged to align the special condition with the pre-qualification criterion on
delivery on time of Article 26 of NZIA. Article 6 of the Implementing Act* gives examples of
relevant pre-qualification requirements.

Example of a contractual obligation to deliver on time:

The duration of preparation and execution of the works related to the installation of the PV
modules is to be up to four months from the start date specified in the procurement document.
If the completion deadline specified in the contract is exceeded, the contractor will be liable
for a penalty of €XXX per calendar day of delay. After a delay of eight days, an increased
penalty of €YY'Y will apply.

C. The resilience requirements (Article 25(7) of the NZIA)

1. When shall the resilience contribution be taken into account?

The resilience requirement enshrined in Article 25(7) applies only to the net-zero technology
final product and its main specific components for which the EU has a high supply dependency
on a non-EU country. The main specific components of net-zero technologies are listed in
Implementing Regulation (EU) 2025/1178 of 23 May 2025 on laying down rules for the
application of Regulation (EU) 2024/1735 of the European Parliament and of the Council as
regards the list of net-zero technology final products and their main specific components for
the purposes of assessing the contribution to resilience®®.

Article 25(7) defines high supply dependency. Two situations are included:

1. More than 50% of the EU supply of a net-zero technology final product or main specific
component comes from a single non-EU country; OR

14 Commission Implementing Regulation (EU) 2025/1176 of 23 May 2025 specifying the pre-qualification and
award criteria for auctions for the deployment of energy from renewable sources, OJ L, 2025/1176, 18.6.2025,
ELI: http://data.europa.eu/eli/req_impl/2025/1176/0j.

15 Commission Implementing Regulation (EU) 2025/1178 of 23 May 2025 on laying down rules for the application
of Regulation (EU) 2024/1735 of the European Parliament and of the Council as regards the list of net-zero
technology final products and their main specific components for the purposes of assessing the contribution to
resilience; OJ L, 2025/1178, 18.6.2025, ELI: http://data.europa.eu/eli/reg_impl/2025/1178/0j.
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2. More than 40% of the EU supply of a net-zero technology final product or main specific
component comes from a single non-EU country, AND this share has increased on
average by at least 10 percentage points in two consecutive years.

Figure 1: When to take into account the tender’s resilience contribution

Net-zero technology final product or High dependency according to Application of
its main specific component C/2025/3236 or the following updated resilience
according to (EU) 2025/1178 Communications

o
°o X X
X o - X

VR

For the purposes of this guidance, any non-EU country fulfilling one of the two conditions laid
down in Article 25(7), second subparagraph, is defined as a ‘dominant source of supply’.

The shares of the EU’s supply of net-zero technology final products and their main specific
components originating in different non-EU countries is provided by the Commission annually
through a dedicated Communication, in accordance with Article 29(2) of the NZIA. The first
Communication on net-zero technology dependencies has already been published!® and is
applicable as of 30 December 2025. High dependencies are highlighted in bold and with colour
in Table 1 of the Communication. Contracting authorities and contracting entities must
consult the Communication on net-zero technology dependencies and are not to calculate
the supply dependencies themselves.

The Communication will be updated on a yearly basis. It may not always provide dependency
data for all main specific components. The Commission is working with urgency to establish
the basis for measuring dependencies across all such components. Additional data will therefore
be added gradually in future updates. For any net-zero technology final product or main
specific component that does not appear in the Communication, it can be assumed that
there is no high dependency.

16 Communication from the Commission providing updated information to determine the shares of the European
Union supply of final products and their main specific components originating in different third countries under
Regulation (EU) 2024/1735 on establishing a framework of measures for strengthening Europe’s net-zero
technology manufacturing ecosystem (Net-Zero Industry Act); OJ C, C/2025/3236, 18.6.2025, ELI:
http://data.europa.eu/eli/C/2025/3236/0j.
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In order to give contracting authorities and contracting entities time to adapt to the updated
information on the share of the EU supply and dependencies from different countries, a table
with the updated data will be made available via the NZIA website approximately six months
in advance of the publication of the updated Communication. The table will be updated in the
third quarter of each year, and the updated Communication itself will be published in the first
quarter of the following year. Please note that the data made available via the NZIA website is
for indicative purposes, and only the Communication is to be used to assess supply dependency
in relation to Article 25(7), second subparagraph.

Figure 2: Lead time for the resilience requirement

Q3ofyear Y ﬁ Q1 of year Y+1

Updated data made available Updated data published
via the NZIA website in Commission Communication
Contracting authorities and contracting Contracting authorities and contracting
entities take information into account for entities apply resilience requirement in
the preparation of upcoming tenders tenders published from day of publication

of the Communication onwards

2. Applying the resilience requirements

The application of the resilience requirements is triggered when the Commission
Communication on net-zero dependencies has determined that there is high dependency for a
net-zero technology final product and / or one of its main specific components.

Article 25(7)(a) and (b) of the NZIA describe the core requirements on resilience:

e Paragraph 7(a) provides that not more than 50% of the value of the net-zero technology
final product should originate from the dominant source of supply.

This means that no more than half of the total cost of the final product to the contracting
authority or contracting entity can originate from the dominant source of supply. For instance,
in the case of rooftop solar PV systems, the contract can only allocate up to 50% of the total
cost of the solar PV systems to systems supplied from the dominant source of supply.

This calculation applies to the cost to the contracting authority and contracting entity of the
supply of the net-zero technology final product. It is not calculated as the sum of the costs of
the main specific components.

e Paragraph 7(b) provides that not more than 50% of the value of the main specific
components should originate from the dominant source of supply.

The requirement of paragraph 7(b) applies to the aggregate value of all main specific
components, not to each individual component. To calculate the share originating from the

12



dominant source of supply, two pieces of information are necessary: (1) the origin of each main
specific component (see section 111.C.3), and (2) the value share of each main specific
component (see section 111.C.4). The total value of all main specific components originating
from the dominant source of supply may not exceed 50% of the overall value. The choice of
components should be left to the tenderer (and not to the contracting authorities or contracting
entities). This ensures sufficient competition among component suppliers and enables tenderers
to make the most cost-efficient choices while applying the requirements.

Figure 3: Applying Art 25(7)(b) The simplified example in Figure 3 illustrates this: this
net-zero technology consists of five main specific
components. The tenderer intends to use a net-zero
product which includes two main specific
components originating from the dominant source of
supply (labelled “‘MSC1’ and ‘MSC4’). The assembly

and the components together account for 35% of the
value of all main specific components. In this
example, the main specific components would
comply with paragraph 7(b).

dominant
suppl.

other suppl.

The resilience requirement applies to the specific net-
zero technologies delivered under the procurement,
not to the supplier’s overall or average sourcing across
its production.

Two different countries may fulfil the conditions to be

a dominant source of supply — when one country is

dominant for one component and another country is
5% . . .-

dominant for another. In this case, the resilience

requirement is applied to each one separately. Note

that on the date of publication of this guidance, this

65% 35%
2 2

scenario is hypothetical.

3. Determination and verification of the origin of net-zero technology final
products and main specific components

To apply Article 25(7) of the NZIA, tenderers, contracting authorities and contracting entities
need to know the origin of the net-zero technology final product and of its main specific
components. The origin of a net-zero technology final product and its main specific components
should be determined in accordance with the non-preferential rules of origin based on
Regulation (EU) No 952/2013 of the European Parliament and of the Council'’ (the Union
Custom Code). This Regulation establishes the rules and procedures for customs operations
within the EU, which includes the concept of rules of origin to identify the place of origin of a
product. The non-preferential rules of origin are based on a product’s HS heading. For

17 Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013 laying down
the Union Customs Code (recast), OJ L 269, 10.10.2013, p. 1, ELI: http://data.europa.eu/eli/req/2013/952/0j.
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technologies currently subject to the resilience requirement, Annex Il gives an overview of the
relevant HS headings. The non-preferential rules of origin are listed in the European
Commission’s ‘Table of list rules conferring non-preferential origin on products (following the
classification in the CN)*28,

As regards proof of origin, in accordance with the Union Customs Code, the principle of free
evidence applies. Thus a wide range of documents and evidence can be used to prove the origin
of a net-zero technology final product or main specific component. Contracting authorities and
contracting entities may therefore request any documents providing reliable information
linking the products with their place of manufacturing or assembly. These documents
could include invoices, product ID, serial numbers or codes, name plates, certificates of
origin, bills of lading and other transport documents, bills of material, factory inspection
certificates or manufacturing execution systems.

While the Union Custom Code only applies to products that are imported into the EU, the same
documentation can be used by analogy for net-zero technology final products and main specific
components which have not been subject to the Union Custom Code. This includes final
products and main specific components manufactured in the EU or imported as part of a broader
product. In the latter case, customs documentation would provide proof of origin of the broader
product, but not of the specific components embedded in it.

In addition to documentary evidence, contracting authorities and contracting entities should
progressively rely on digital traceability systems enabling verification of origin and supply
chains in a secure and interoperable manner. This could in the future also include Digital
Product Passports. If the contractor states that some of its products or main specific components
come from the dominant source of supply, no proof of origin should be requested by the
contracting authority or contracting entity for these products or main specific components.

If the contractor does not produce any relevant documents demonstrating the origin or place of
assembly of a product or main specific component, the contracting authority or contracting
entity should assume that those products or main specific components originate or are
assembled in a country from which the EU has a high dependency.

To reduce administration for contracting authorities and contracting entities, the Commission
encourages Member States to create ‘whitelists’ of net-zero technology products that comply
with the resilience requirements.

4. Measuring the value of the main specific components

To apply Article 25(7)(b) of the NZIA, tenderers, contracting authorities and contracting
entities need to know the value share of each main specific component towards the final

18 European Commission, Table of list rules conferring non-preferential origin on products (following the
classification in the CN), https://taxation-customs.ec.europa.eu/table-list-rules-conferring-non-preferential-origin-
products-following-classification-cn_en.
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product. To do this, tenderers can either use the reference value shares provided in Annex I to
this guidance document or demonstrate the actual value shares of the main specific components
using appropriate supporting documents.

Reference values

Tenderers can use reference values to simplify the application of the resilience requirement.
Annex | to this guidance document provides reference value shares for the main specific
components of the most relevant net-zero technologies in the context of public procurement.
The value shares are based on estimations by the European Commission’s Joint Research
Centre (JRC). They reflect the added value of the main specific components®®,

Reference values are only provided for net-zero technologies for which there is a supply
dependency?® at the time of publication of this guidance. This guidance may be updated to
provide reference values for additional net-zero technologies if necessary, e.g. when supply
dependencies arise for further technologies. The reference values may also be updated to reflect
changing market conditions.

Actual values

The reference value shares provided in Annex | might not reflect the actual value of a main
specific component. Therefore, tenderers should have the opportunity to determine the value
shares of their main specific components and to use those value shares when applying the
resilience requirement of Article 25(7)(b) of the NZIA. When doing so, tenderers should be
able to demonstrate to the contracting authorities or contracting entities how they calculate the
value share of the components.

To determine and demonstrate value shares that deviate from those in Annex I, or for the
procurement of technologies that are not listed in Annex I, the following principles should be
respected:

- the value shares of all main specific components add up to 100%;

- each individual share represents the relative added value of the manufacturing of the
main specific component concerned;

- appropriate documentation of purchase prices and the origin of the components must be
provided, such as described in section I11.C.3;

19 The added value of components other than main specific components is disregarded in those estimations.
Therefore, the value shares might be bigger than the main specific components’ added value when taking into
account all the other components and steps of the value chain.

20 According to the Communication from the Commission providing updated information to determine the shares
of the European Union supply of final products and their main specific components originating in different third
countries under Regulation (EU) 2024/1735 on establishing a framework of measures for strengthening Europe’s
net-zero technology manufacturing ecosystem (Net-Zero Industry Act); OJ C, C/2025/3236, 18.6.2025, ELI:
http://data.europa.eu/eli/C/2025/3236/0j.
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- values of main specific components should be calculated to include anti-dumping
duties, anti-subsidy duties and tariffs.

Where an invoice is issued in another currency, the value must be converted into EUR on the
basis of the EUR exchange rate valid at the moment of purchase.

5. Complying with the resilience requirements throughout the procurement
process

As for all other requirements, conditions and contractual obligations of Article 25, tenderers
must commit to comply with the resilience requirements at the time of submitting the tender,
for example through a self-declaration. Actual compliance can be demonstrated at a later point
in time.

Contracting authorities and contracting entities have the discretion to decide when they will
check actual compliance with the requirements. This may be at different points throughout the
lifetime of the project. Equally, it is at their discretion to determine what documents may be
used to adequately demonstrate compliance.

In setting the requirements to demonstrate compliance with resilience, it is important that
contracting authorities and contracting entities take into account the lead time for determining
the supplier of the net-zero technology element of the contract: the contractor will not be able
to provide evidence before the project stage where the suppliers are chosen.

6. Determining the proportionate charge (Article 25(7)(d) of the NZIA)

A tender including resilience obligations will be awarded to the best bid among those that
comply with the resilience obligations and other requirements. Where, at a later stage, a winning
tenderer is not able to provide contracting authorities and contracting entities with adequate
evidence to prove compliance with Article 25(7)(a) and (b), the contracting authorities and
contracting entities shall require the winning tenderer to pay a proportionate charge of at least
10% of the value of the specific net-zero technology final products of the contract — not
the overall contract value. The charge of at least 10% must be applied to the full value of the
net-zero final product if the tenderer cannot demonstrate full compliance with the requirements
—also in the case when only a part of the net-zero technology is non-compliant.

Example: a contracting authority or contracting entity launches a public works contract for the
supply and installation of PV modules. Before the launch of the procurement procedure, the
Commission determines that country X is a dominant source of supply of PV modules, and that
the procurement procedure must apply the resilience requirements under Article 25(7). During
contract performance, the contracting authority or contracting entity requests evidence of
compliance under Article 25(7)(c). The contractor provides relevant proof that it procured the
PV modules outside of country X, but only for 30% of the total value of the PV modules
procured. Under Article 25(7)(d), the contractor must pay a proportionate charge of at least
10% of the value of all PV modules supplied under the contract.
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Contracting authorities and contracting entities should make sure that the value of the net-zero
technology final products in the contract is not abnormally low. The proportionate charge must
refer to the value of the net-zero technology final products reflecting market conditions.
For example, a works contract for construction work includes the installation of solar panels.
The panels are priced 50% below market price. The necessary evidence for complying with the
resilience requirements cannot be provided. The appropriate charge must refer to a value share
of the solar PV system at market value, not at the low price indicated in the works contract.

As regards the proportionate charge, it should be sufficiently high to deter tendering
strategies involving deliberate non-compliance with the resilience requirement, which can
only be verified in retrospect. The charge can take the form of a lump-sum penalty, or other
forms as appropriate.

IV. EXCEPTIONS

Article 25(9) and Article 25(11) allow contracting authorities and contracting entities to decide,
in some exceptional cases, not to apply the sustainability and resilience criteria in some
exceptional cases.

In accordance with Article 25(9), contracting authorities and contracting entities may decide,
when publishing the call or commencing the procedure, not to apply the environmental
sustainability requirements set out in Article 25(1) and the additional requirements in
Article 25(3) in the following cases:

e where, following an objective and transparent evaluation, only one economic operator
would be able to supply the technology (Article 25(9)(a));

e where a similar previous procedure did not result in suitable tenders or requests to
participate (Article 25(9)(b)); or

e where the cost differences between compliant and non-compliant offers would be
disproportionate (Article 25(9)(c)).

With regard to the resilience criteria laid down in Article 25(7), the system of exceptions
differs. Article 25(8) provides for an automatic and mandatory exception where this is required
by international agreements. Article 25(11) sets out a more limited, ex post exception:
contracting authorities and contracting entities may decide not to apply the resilience
requirements only where the inclusion of those requirements has resulted in no suitable tenders
or requests to participate in the same procedure.

Ground for Environmental Additional Resilience
exception sustainability requirements requirements
v - possible ground; | requirements (Article (25(3)) (Article 25(7))
X - not a possible (Article (25(1))

ground
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v v X
Single supplier

Article 25(9)(a) Article 25(9)(a)

v v v

No suitable tenders

- in response to a
similar former

- in response to a
similar former

- in response to the
same procedure

procedure procedure

Article 25(9)(b) Article 25(9)(b) Article 25(11)
Disproportionate v v X
costs or technical
incompatibility Article 25(9)(c) Article 25(9)(c)
International X X v
agreements (e.g.
GPA) Article 25(8)

A The single supplier (Article 25(9)(a) of the NZIA)

The exception of Article 25(9)(a) of the NZIA refers to a monopoly situation in which the net-
zero technology can only be supplied by a specific economic operator, and no reasonable
alternative or substitute exists. If contracting authorities and contracting entities conduct a
preliminary market analysis and/or preliminary market consultations and find, after conducting
an objective and transparent evaluation, that such a monopoly situation exists, they may decide
not to apply the requirements of Article 25(1) and (3). Moreover, the absence of competition
must not be the result of artificially restricting the parameters of the public procurement
procedure. Contracting authorities and contracting entities may not manipulate technical
specifications or requirements to exclude competition. Rather, the exception is strictly limited
to unavoidable situations of technological exclusivity.

The exception should be applied in a transparent way, following the principles set out in EU
public procurement law. The contracting authorities and contracting entities should be able to
demonstrate that no reasonable alternative supplier or substitute exists, and that the absence of
competitive offers is not the result of self-imposed or unnecessary constraints within the given
procurement process involving the net-zero technology.

B. No suitable tender or request to participate (Article 25(9)(b) and Article
25(11) of the NZIA)

For the environmental sustainability requirements and the additional requirements, the
exception of Article 25(9)(b) allows contracting authorities and contracting entities not to apply
the requirements of Article 25(1) and (3) when no suitable tenders or requests to participate

18



have been submitted in response to a similar former public procurement procedure launched by
the same contracting authority or contracting entity in the two years immediately before the
start of the planned new procurement procedure.

Directive 2014/24/EU further clarifies when a tender or a request to participate should be
considered as ‘not suitable’. It provides that:

‘A tender shall be considered not to be suitable where it is irrelevant to the contract,
being manifestly incapable, without substantial changes, of meeting the contracting
authority’s needs and requirements as specified in the procurement documents. A
request for participation shall be considered not to be suitable where the economic
operator concerned is to be or may be excluded pursuant to Article 57 or does not meet
the selection criteria set out by the contracting authority pursuant to Article 58. 2

It should be highlighted that a tender or a request to participate cannot be considered as ‘not
suitable’ when its price exceeds the contracting authority’s or contracting entity’s budget as
determined and documented prior to the launch of the procurement procedure.

For the resilience requirements, Article 25(11) can only be used when a public procurement
procedure including the resilience requirements has been launched and has failed to trigger
suitable tenders or suitable requests to participate. It cannot be applied based on a similar former
public procurement procedure which triggered no suitable tender or no suitable request to
participate, nor based on a preliminary market analysis that reveals that no suitable tender or
request to participate will be submitted if a public procurement procedure including the
resilience requirements is launched.

When that condition is fulfilled, contracting authorities and contracting entities can choose from
two options:

- Negotiated procedure without prior publication. If contracting authorities and
contracting entities choose to use the negotiated procedure, they are not allowed to
change any of the tender specifications / minimum requirements, including the
resilience requirements. However, they will be able to negotiate the other aspects of the
contract.

- Not applying the resilience requirements. Contracting authorities and contracting
entities can also choose to launch a new public procurement procedure which aims to
address the same needs as the initial procedure, but without applying the resilience
requirements. In this case, contracting authorities and contracting entities have more
flexibility to modify the tender specifications from the initial public procurement
procedure.

2L Article 32(2), point (a), second subparagraph, of Directive 2014/24/EU of the European Parliament and of the
Council of 26 February 2014 on public procurement and repealing Directive 2004/18/EC, OJ L 94, 28.3.2014, p.
65, ELI: http://data.europa.eu/eli/dir/2014/24/0j.
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C. Disproportionate cost differences (Article 25(9)(c) and Article 25(10) of the
NZIA)

According to Article 25(9)(c) and Article 25(10) of the NZIA, when the estimated price
difference from applying the sustainability requirement (Article 25(1)) and the additional
requirement (Article 25(3)) is higher than 20%, the contracting authority or contracting entity
can decide not to include those two requirements into the public procurement procedure.

The 20% estimated price difference should refer to the cost of the net-zero technology element
in the procurement contract, not to the value of the overall contract. The value of procurement
should be estimated in line with Article 5 of Directive 2014/24/EU, where applicable.

The disproportionate cost has to be assessed by the contracting authority or contracting entity
before the start of the public procurement procedure. It is demonstrated only if the contracting
authority or contracting entity provides objective and verifiable data showing that, all else being
equal, the cost difference between a public procurement procedure carried out using those non-
price criteria and a public procurement procedure without those non-price criteria would be
above 20%. Objective and verifiable data means data based on market analysis showing how
the application of the criteria would increase the cost of bidding projects compared to a
counterfactual cost analysis in which the non-price criteria of Article 25 were not applied. The
cost of the most recent public procurement procedures could be used as a reference. Data must
be verifiable, in the sense that stakeholders need to be informed about the analysis carried out
by the contracting authority or contracting entity.

Since contracting authorities and contracting entities enjoy a certain degree of flexibility in the
application of the non-price criteria — including, for instance, the possibility to select from the
different additional non-price criteria of Article 25(3), or to apply an additional non-price
requirement in relation to environmental sustainability as laid out in Article 25(2) — the estimate
of the cost difference has to be based on criteria with the lowest possible impact on costs. If the
criteria set at this lowest level lead to estimated cost differences above 20%, the contracting
authority or contracting entity may decide not to apply the non-price criteria of Article 25(1) to

(4).
D. International agreements (Article 25(8) of the NZIA)

The exception of Article 25(8) of the NZIA covers a scenario in which the dominant source of
supply is party to international agreements on public procurement. It provides that the resilience
requirements should not apply to net-zero technologies for which the dominant source of supply
is bound by the Government Procurement Agreement (GPA) or other relevant international
agreements by which the EU is also bound, if the public procurement procedure is covered by
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Annex | to the GPA or by another relevant international agreement?2. This exception refers to
the origin of the products, not to the place of incorporation of the supplier.

If we take the example of a public procurement procedure by an EU contracting authority for
the purchase of a solar PV installation, the procedure will be covered by Annex | to the GPA
(condition 1 is fulfilled). The Communication on the shares of the EU supply identifies high
dependency (> 50%) on country X for the supply of solar PV systems (Article 25(7) needs to
be applied).

- Assume country X is party to a relevant international agreement regulating public
procurement. The resilience requirements therefore do not need to be applied to final
products and components originating in country X.

- Assume country X is not party to a relevant international agreement regulating public
procurement. The resilience requirements therefore must be applied to final products
and components originating in country X.

22 Appendix | of the GPA contains Annexes 1 to 5, further information can be found here:
https://www.wto.org/english/tratop_e/gproc_e/gp_app_agree_e.htm. The European Commission’s ‘procurement
for buyers’ tool <can be  helpful in determining whether a procedure is covered:
https://webgate.ec.europa.eu/procurementbuyers/#/procumementlocation.
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